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I. BACKGROUND

1. The California Department of Toxic Substances Control (“DTSC”) and the Toxic
Substances Control Account (collectively “Plaintiffs”) filed a complaint (“Complaint”) against a
number of defendants in the United States District Court for the Northern District of California
(the “Court”), pursuant to the Comprehensive Environmental Response, Compensation and
Liability Act (“CERCLA”), 42 U.S.C. §§ 9601 et seq. in connection with the Benson Ridge
Facility, located at 7620 Highway 29, Kelseyville, Lake County, California, 95451 (Lake
County Parcel Nos. 7-018-13, 7-029-6, 7-030-21, and 9-022-01) (“Facility”).

2. The Facility is a closed landfill. During its period of operations, IT Corporation
owned the Facility and operated a Class I hazardous waste treatment and disposal landfill at the
Facility. IT Corporation obtained a closure certification on March 24, 1993. The Facility
transitioned to post-closure status pursuant to a Hazardous Waste Facility Postclosure Permit,
issued by DTSC on December 31, 1997, under United States Environmental Protection Agency
Identification Number CAD000633289. See Cal. Health & Safety Code §§ 25245-25248.

3. On January 16, 2002, IT Corporation filed a voluntary petition for relief under
Chapter 11 of the United States Bankruptcy Code in the United States Bankruptcy Court for the
District of Delaware (Case No. 02-10118). On April 5, 2004, the Bankruptcy Court approved the
proposed plan and order confirming creation of the IT Environmental Liquidating Trust
(“ITELT”), which is to operate pursuant to the IT Environmental Liquidating Trust Agreement.
On May 1, 2004, ITELT became the operator of the Facility and permittee on the Permit. ITELT
is listed on the Permit as the Facility owner.

4, Under the Permit and California law, including the California Hazardous Waste
Control Law, Cal. Health & Safety Code §§ 25100 et seq. (“HWCL”) and implementing
regulations, ITELT is required to obtain and maintain sufficient financial assurance relating to
the required post-closure activities for the Facility. See Cal. Health & Safety Code § 25245(a)(2);
Cal. Code Regs. tit. 22, § 66264.145(¢)(3).



© 00 ~N o o b~ w N

N DN N NN N DN R R R R R R R R R
N~ o o A ®W N P O © 0 N oo o~ W N kP O

Case 4:21-cv-07450-HSG Document 63 Filed 01/29/24 Page 5 of 81

5. On June 10, 2008, DTSC issued a renewal of the Permit with an expiration date of
June 9, 2018.

6. On February 29, 2016, DTSC issued a Summary of Violations (“SOV”) for the
Facility to ITELT stating that ITELT was in violation of California Code of Regulations title 22,
§ 66264.145(e)(3), in that the amount submitted to demonstrate financial assurance for the
Facility’s post-closure activities was less than the post-closure cost estimate, and specifically
directed it to address the alleged violation. DTSC asserted that ITELT’s financial assurance
coverage was underfunded in the amount 0f$1,385,960.31

7. On April 5, 2016, ITELT informed DTSC that it had no additional financial
assets or mechanisms in place to meet the required financial assurance obligations.

8. On July 28, 2016, DTSC sent correspondence to ITELT indicating that it
recalculated the financial assurance shortfall to be $4,428,324.00. DTSC also stated that it
reserved the right to revise this amount based upon new cost estimates for 30 years of post-
closure operations and maintenance.

9. On November 29, 2016, DTSC issued an Imminent and Substantial
Endangerment Determination and Order; and Remedial Action Order (“Order”) to certain
Settling Defendants (defined in Section IV) and other entities (In re Benson Ridge Facility,
DTSC Docket No. HSA-FY 16/17-052). At the January 12, 2017, IT Landfills Information
Meeting, DTSC informed Settling Defendants and other entities that ITELT had limited
resources to conduct post-closure operations, and, accordingly, DTSC was requesting that the
Settling Defendants and other entities named in the ISE Order fund the ongoing operations and
maintenance and provide financial assurance for post-closure activities relating to the Facility.

10. On June 1, 2021, the IT Sites Cooperating Generators Joint Defense Group, a
California unincorporated association, of which Settling Defendants are members, filed a
Verified Petition for Peremptory Writ and Writ of Mandate and Complaint for Declaratory Relief
and Injunction against DTSC in Case No. FCS056611 in Superior Court of the State of

California, Solano County (“Writ Action”). The Writ Action challenges the ISE Order for the
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Benson Ridge Facility, as well as the imminent and substantial endangerment orders for three
other former IT Corporation landfill facilities (referred to as the Panoche Facility, the Vine Hill
Complex, and the Montezuma Hills Facility).

11.  On September 24, 2021, Plaintiffs filed the Complaint for Recovery of Response
Costs and Declaratory Relief, initiating this action. This complaint was amended in connection
with the lodging of this Consent Decree to name additional defendants (collectively, “Amended
Complaint™).

12. Since the issuance of the ISE Order, DTSC and Settling Defendants have engaged
in negotiations to resolve the alleged liability of the Settling Defendants for this action and with
respect to the ISE Order.

13. Settling Defendants do not admit any liability arising out of the transactions or
occurrences alleged in the Amended Complaint or ISE Order, nor do they acknowledge that any
release or threatened release of hazardous substances at or from the Facility has occurred or
constitutes an imminent and substantial endangerment to public health or welfare or the
environment. DTSC does not admit any liability or wrongdoing arising out of the allegations
alleged in the Writ Action.

14. This Consent Decree embodies the settlement of disputed claims reached between
Plaintiffs and Settling Defendants. Entry of this Consent Decree shall result in: (1) settlement
and resolution of Settling Defendants’ liability for DTSC’s claims alleged in the Amended
Complaint; (2) DTSC’s amendment of the ISE Order to remove Settling Defendants as
respondents; and (3) voluntary dismissal of the Writ Action.

15. The Parties agree that this Consent Decree has been negotiated by the Parties in
good faith, settlement of this matter will avoid expensive, prolonged and complicated litigation
between the Parties, and this Consent Decree is fair, reasonable, in the public interest, and
consistent with the purpose of CERCLA.

16. The Parties present this Consent Decree to the Court for approval and entry as a

Decree.
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17. The Parties consent to, and shall not challenge entry of this Consent Decree or
this Court’s jurisdiction to enter and enforce this Consent Decree.

18.  Upon approval and entry of this Consent Decree by the Court, this Consent
Decree constitutes a final judgment between and among the Parties.

THEREFORE, the Court, with the consent of the Parties to this Consent Decree, hereby
ORDERS, ADJUDGES, AND DECREES, as follows:
II. JURISDICTION

19. This Court has jurisdiction over the subject matter of this action pursuant to 28
U.S.C. § 1331 and 42 U.S.C. § 9613(b). Solely for the purposes of this Consent Decree and the
Amended Complaint, Settling Defendants waive all objections and defenses they may have to the
jurisdiction of the Court or to venue in this District. Settling Defendants shall not challenge the
terms of this Consent Decree or this Court’s jurisdiction to enter and enforce this Consent
Decree.

20.  The Court shall retain jurisdiction over this matter for the purpose of interpreting
and enforcing the terms of this Consent Decree.

III. PARTIES BOUND

21. Except as otherwise set forth herein, this Consent Decree is binding upon and
inures to the benefit of Plaintiffs and the Settling Defendants and their heirs, successors, and
assigns.

22. Any change in ownership or corporate status of a Settling Defendant, including,
but not limited to, any transfer of assets or real or personal property, shall in no way alter such
Settling Defendant’s responsibilities under this Consent Decree.

IV.  DEFINITIONS

23. All terms used in this Consent Decree that are defined in Section 101 of
CERCLA, 42 U.S.C. § 9601, have the same meaning set forth in that Section. Additionally,

terms used in this Consent Decree that are defined in the QSF Agreement, which is attached
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hereto as Appendix B, have the same meaning as set forth in the QSF Agreement. Otherwise, the
following terms have the following meanings:

A “2004 Consent Order” means the consent order entered into between
DTSC and ITELT in 2004 in In re IT Environmental Liquidating Trust, Docket No. HWCA P1-
03/04-011.

B. “Affiliates” means any parent, subsidiary, division, sister-company, and
other business entities that are PRPs at the Facility for whose Database tonnage a Settling
Defendant is settling as set out in Appendix A-1 and Appendix A-3. Affiliates excludes any entity
that meets all of the following: (1) it is not listed in Appendix A-1 or A-2; (2) it is not listed in
the transaction report provided to DTSC on or about July 20, 2023, for the Settling Defendants;
and, (3) it is not listed as a generator in the Database.

C. “Cashout Parties” means the entities listed in Appendix A-2, and any of
their Affiliates.

D. “CERCLA” means the Comprehensive Environmental Response,
Compensation and Liability Act, 42 U.S.C. §§ 9601 et seq.

E. “Database” means the waste-in database that was prepared by the Settling
Defendants’ database consultant, which was previously reviewed and accepted by DTSC for
purposes of this settlement. The Database includes liquid waste hauler records and manifests
documenting shipments of materials to the Facility.

F. “DTSC” means the State of California Department of Toxic Substances
Control.

G. “DTSC Future Response Costs” means costs recoverable under
Section 107(a) of CERCLA, 42 U.S.C. § 9607(a) and/or under section 25360 of the California
Health and Safety Code incurred by DTSC after December 31, 2022: (i) required to address
alleged non-compliance with the Consent Decree; (i1) in connection with a work takeover
pursuant to Section IX.32 (Work Takeover Determination); and (iii) pursuing recoveries from

Non-Settlors.



© 00 ~N o o b~ w N

N DN N NN N DN R R R R R R R R R
N~ o o A ®W N P O © 0 N oo o~ W N kP O

Case 4:21-cv-07450-HSG Document 63 Filed 01/29/24 Page 9 of 81

H. “DTSC Past Response Costs” means $436,789.03 allocated to this
Facility. This amount is the result of a compromise reached between the Parties and covers all
costs of response recoverable under Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), and all
costs recoverable under section 25360 of the California Health and Safety Code, through
December 31, 2022, including all those costs reflected in the documentation provided to the
Settling Defendants on March 7, 2023, as support for DTSC’s past cost claim in connection with
the Facility.

l. “Consent Decree Effective Date” means the date upon which this Consent
Decree is entered by the Court as recorded on the Court docket, or if the Court instead issues an
order approving the Consent Decree, the date such order is recorded on the Court docket.

J. “Facility Operator” means the current operator, ITELT, and any future
operator of the Facility, as the term “operator” is defined under California Code of Regulations
title 22, § 66260.10.

K. “Facility Owner” means ITELT and any future owner of the Facility, as
the term “owner” is defined under California Code of Regulations title 22, § 66260.10.

L. “Facility Operator Costs” means any costs incurred by the Facility
Operator in connection with or associated with the Facility Operator Work, including, but not
limited to, field work, management, administration, accounting, reporting, insurance, costs of
financial assurance mechanisms, recordkeeping, permitting, Permit Fees, taxes, dispute
resolution costs, legal fees and costs, and/or penalties for violations of laws and regulations that
occur after the Consent Decree Effective Date. Among other things, Expenses and Contingencies
are intended to cover any and all Facility Operator Costs (as such terms are defined in the QSF
Agreement).

M. “Facility Operator Work™ means all activities, including, but not limited
to, all associated administrative record keeping and reporting actions, required to comply with
the Permit, the 2004 Consent Order, and applicable regulations and statutory requirements for

post-closure and/or corrective action with respect to the Facility, as each is amended over time.
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In the event the Permit is amended and supersedes and terminates the 2004 Consent Order for the
Facility (which will occur if a new Facility Operator is put in place who does not consent to
assignment of the 2004 Consent Order for the Facility), Facility Operator Work will mean all
activities required to comply with the Permit and applicable regulations and statutory
requirements for post-closure and/or corrective action with respect to the Facility, as each is
amended over time.

N. “Fiscal Year” means the twelve-month period beginning September 1 each
year and ending August 31 each year (or as otherwise agreed by DTSC and the Participating
Parties).

0. “Financial Assurance” means a demonstration by the Facility Operator to
DTSC of financial assurance, using any of the options listed in California Code of Regulations
title 22, § 66264.145 and any then-existing regulations, both (i) for post-closure care in
accordance with the approved post-closure plan including amendments to that plan made during
any renewal, reissuance, or modification of the Permit, and (ii) in amounts sufficient to enable
DTSC to renew, reissue, or modify the Permit consistent with California Health and Safety Code
§ 25205 and any then-existing statutes and regulations relating to financial assurance.

P. “ITELT’s Post-Closure Insurance” means the two insurance policies
issued by American International Specialty Lines Insurance Company to IT Corporation to
provide financial assurance for closure and post-closure for, among other sites, the Facility,
including Policy 4762403 and Policy 4760892.

Q. “Non-Settlor” or “Non-Settlors” means those PRPs that are not Parties to
this Consent Decree.

R. “Non-Qualified Settlement Fund” or “Non-QSF” means a fund or account
that shall be established by the Participating Parties pursuant to this Consent Decree to hold and
disburse, in accordance with the QSF Agreement, any Settlement Funds received in connection

with this Consent Decree that cannot be placed into the QSF, including, but not limited to,
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revenue generated at the Facility as applicable, together with any investment returns on such

Non-QSF funds.

S. “Participating Parties” means the entities listed in Appendix A-1, and any
of their Affiliates.
T. “Participating Parties Work” means the obligations Participating Parties

are required to perform as set forth in Section VI1.25.C.

u. “Parties” means Plaintiffs and Settling Defendants. Each individually is
referred to as a “Party.”

V. “Permit” means the HWCL Hazardous Waste Facility Postclosure Permit
for the Facility, CAD 000633289, as renewed on June 10, 2008, and any subsequent
amendments, modifications, and renewals of the Permit.

W. “Permit Fees” means the Permit fees or other charges charged by DTSC,
after the Consent Decree Effective Date, in accordance with California Health & Safety Code §
25205.2(d), § 25205.7, and the definitions and procedures set forth in §§ 25206.1 through
25206.4 and any other then-existing statutes and regulations that address the recovery of fees or
costs incurred for permitting of the Facility Operator Work.

X. “Plaintiffs” means DTSC and the Toxic Substances Control Account.

Y. “PRPs” means persons that are potentially covered persons under
CERCLA Section 107(a)(1)-(4), 42 U.S.C. § 9607(a)(1)-(4).

Z “Qualified Settlement Fund” or “QSF” means the settlement fund for the
Facility, which shall be established by the Participating Parties pursuant to this Consent Decree
and governed by the QSF Agreement (Appendix B hereto), the terms of which are made part of
and incorporated into this Consent Decree and therefore binding on all Parties.

AA. “RCRA” means the Solid Waste Disposal Act, 42 U.S.C. §§ 6901 et seq.
(also known as the Resource Conservation and Recovery Act).

BB. “Settling Defendants” means the Cashout Parties and Participating Parties.

Each individually is referred to as a “Settling Defendant.”
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CC.  “Settlement Funds” means the funds for the Facility in the Qualified
Settlement Fund and those in the Non-Qualified Settlement Fund.

DD. “Settlement Funds Manager” means the financial institution, selected and
authorized by the Participating Parties, with the written consent of DTSC (whose consent will
not be unreasonably withheld or delayed), to hold, manage, invest, and administer Settlement
Funds (and as such term is further defined in the QSF Agreement).

V. STATEMENT OF PURPOSE

24, The objectives of the Parties in entering into this Consent Decree are to protect
public health and welfare and the environment, to assure adequate funding to perform the
Facility Operator Work, to settle Plaintiffs’ claims against Settling Defendants alleged in the
Amended Complaint, and to resolve the claims of Settling Defendants against DTSC in the Writ
Action.

VI. OBLIGATIONS OF PARTICIPATING PARTIES

25. Obligations of Participating Parties:

A The obligations of Participating Parties under this Consent Decree are
joint and several. In the event of the insolvency of any Participating Party or the failure of any
Participating Party to implement any requirement of this Consent Decree, the remaining
Participating Parties must complete all such requirements.

B. Participating Parties’ obligations under this Consent Decree are
independent of and unaffected by any nonperformance by Cashout Parties and Non-Settlors and
remain in full force and effect regardless of whether Cashout Parties have complied with their
obligations under this Consent Decree.

C. Performance of the Participating Parties Work. Participating Parties must:

1. Except as otherwise provided in Section IX.32 (Work Takeover
Determination), assure a Facility Operator is in place to perform the Facility Operator Work, on a

continuous basis during the term of this Consent Decree;
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2. Starting no later than one hundred twenty (120) days from the
Consent Decree Effective Date, demonstrate adequate and available funding for the initial
Financial Assurance amount set forth in Appendix D meeting the requirements set forth in
California Code of Regulations title 22, § 66264.145 or any then-existing regulations. When the
Financial Assurance amount is re-evaluated by DTSC per a permit renewal or otherwise, the
Participating Parties shall demonstrate adequate resources and available funding for the updated
Financial Assurance amount calculated as specified in Appendix D within forty-five (45)
calendar days of DTSC’s technical completeness letter or its equivalent.

3. Assure that an appropriate Settlement Funds Manager is in place to
(a) manage the Settlement Funds for the Facility, (b) oversee the appropriate distribution of funds
from the Settlement Funds for the Facility, consistent with the requirements of this Consent
Decree, and (c) complete reporting, tax and other filings, and other such matters as required for
the management and administration of the Settlement Funds for the Facility in accordance with
the QSF Agreement (Appendix B); and

4. Make payments into the QSF and report to DTSC in accordance
with the QSF Agreement (Appendix B).

D. Performance of the Facility Operator Work. If the Participating Parties

elect to perform the Facility Operator Work, Participating Parties must perform the Facility
Operator Work on a continuing basis until a replacement Facility Operator is put in place and
performs the Facility Operator Work pursuant to the terms of this Consent Decree. The
Participating Parties’ performance of Facility Operator Work does not relieve the Participating
Parties from the obligation to complete the Participating Parties Work or any other obligations
required by the Consent Decree.

E. Establishment of QSF. Participating Parties must establish a QSF and a

Non-QSF (both of which shall be governed by the QSF Agreement attached as Appendix B)
within sixty (60) calendar days after the Consent Decree Effective Date. Before establishing the

QSF, DTSC must approve the Settlement Funds Manager. DTSC’s approval shall not be

10
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unreasonably withheld and must be provided within fifteen (15) calendar days after the
Settlement Funds Manager is proposed by the Settling Defendants or as soon as reasonably
possible thereafter. The management of Settlement Funds must be in accordance with the QSF
Agreement. Payment of money into the QSF is not a fine, penalty, or monetary sanction.
Further, the Settlement Funds Manager shall administer the money in the QSF only for the
enumerated purposes under this Consent Decree as set forth in the QSF Agreement.

F. Initial Payment into the QSF by the Participating Parties. In consideration

of the terms of this Consent Decree, the Participating Parties must make a combined payment
into the QSF or into an escrow account, if the QSF has not yet been established, of
$1,000,000.00 (One Million Dollars) within ninety (90) calendar days of the Consent Decree
Effective Date. The Participating Parties may make additional financial contributions to the QSF
at their own election. The manner in which the Participating Parties allocate this initial payment,
or subsequent payments, among themselves is solely within their discretion and does not modify
or affect the obligations of the Participating Parties under this Consent Decree.

G. True-Up Payments.

1. Annual True-Up Obligation: If the (i) Non-Principal plus

cumulative Net ROI (both as defined in the QSF Agreement) is less than the (i1) annual Expenses
(as defined in the QSF Agreement) budgeted for the upcoming Fiscal Year based on the annual
budget for the Facility Operator Work including budgeted reimbursement requests by DTSC or
the Participating Parties as described in Section VIII.29 of this Consent Decree, the Participating
Parties must pay the difference into the QSF as set forth in the QSF Agreement. The QSF
becomes available to pay costs authorized by DTSC, as set forth herein and in the QSF
Agreement, after ITELT’s Post-Closure Insurance for the Facility is depleted.

2. Annual Principal Replenishment Obligation: The Participating

Parties must make annual replenishment payments into the QSF equal to the total disbursements

from the QSF that are applied to Principal for Contingencies over the past Fiscal Year. Annual

11
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Principal Inflation Adjustments shall be calculated as though no disbursements or corresponding
replenishment payments were applied to Principal.

3. Settlement Funds Relative to Principal: At the end of the fifth

(5th) Fiscal Year, and once every five (5) Fiscal Years thereafter, the Participating Parties shall
compare the combined balance of the Settlement Funds to the Principal amount and provide in
writing those values and underlying supporting information to DTSC. If, as of the end of that
Fiscal Year, the balance of the Settlement Funds is less than the Principal amount (including the
amounts paid into the Principal and the cumulative Principal Inflation Adjustment as defined in
the QSF Agreement), the Participating Parties must pay the difference into the QSF.

4. True-Up and Replenishment Payments: The calculations as to the

amounts Participating Parties must pay into the QSF as set forth in Paragraph VI.25.G.1 (Annual
True-Up Obligation), VI.25.G.2 (Annual Principal Replenishment Obligation), and

V1.25.G.3 (Settlement Funds Relative to Principal) of this Section shall be made by the
Participating Parties based on information provided by the Settlement Funds Manager in
accordance with the QSF Agreement. If DTSC and the Participating Parties agree as to an
alternative calculation for purposes of the annual true-up obligation, the annual Principal
replenishment obligation, or Settlement Funds relative to Principal, the agreed-upon calculations
shall be used. If DTSC and Participating Parties disagree as to the calculations, including
disputing the accuracy or validity of the Settlement Funds Manager’s information, the issue may
be resolved pursuant to the dispute resolution process set out herein in Section XI1V.43. If the
Parties are unable to reach a resolution by December 1st of any Fiscal Year regarding the amount
of any annual true-up obligation or annual Principal replenishment obligation pursuant to the
dispute resolution procedure set forth in Section XIV, the Participating Parties must pay DTSC’s
determination of the annual true-up obligation and/or annual Principal replenishment obligation,
as applicable, into the QSF. If, after resolution, the Participating Parties’ annual true-up
obligation and/or annual Principal replenishment obligation, as applicable, is eliminated or

reduced, Participating Parties may submit a request for reimbursement of that amount from the

12
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QSF to DTSC for approval. DTSC shall promptly submit a Disbursement Authorization in that
amount to the Settlement Funds Manager.

H. Payment of DTSC’s Future Response Costs. DTSC’s Future Response

Costs shall be paid from either the Non-QSF or QSF as set forth in Section X.35
(Reimbursement of DTSC Costs).

l. Payment for DTSC Past Response Costs. DTSC Past Response Costs

must be reimbursed as follows:

1. First Payment. Participating Parties must pay $163,795.89 to
DTSC within sixty (60) calendar days after the Consent Decree Effective Date or by January 31,
2024, whichever is later.

2. Second Payment. The Settlement Funds Manager shall pay the

second payment, pursuant to a fully executed Disbursement Authorization from DTSC in
accordance with the QSF Agreement, in the amount of $272,993.14 minus the amount of DTSC
Past Response Costs the Cashout Parties have paid into the QSF within two (2) years after the
Consent Decree Effective Date. The second payment shall be paid to DTSC from the Non-QSF
and/or QSF within two (2) years after the Consent Decree Effective Date. If the amount
available in the Settlement Funds other than the Principal is not sufficient to timely make the
second payment, the Participating Parties must make a payment into the QSF in an amount
sufficient to pay DTSC for this second payment, no later than thirty (30) days after the end of the
two (2) year period after the Consent Decree Effective Date.

3. The above-referenced payments must be made by check payable to
“Department of Toxic Substances Control” and bearing on its face the project code for the
Facility (Facility Code Number 100210-00) and Case No. 4:21-cv-07450 and mailed to DTSC

either by Federal Express or U.S. Mail as follows:

13



© 00 ~N o o b~ w N

N DN N NN N DN R R R R R R R R R
N~ o o A ®W N P O © 0 N oo o~ W N kP O

Case 4:21-cv-07450-HSG Document 63 Filed 01/29/24 Page 17 of 81

If sent by Federal Express:

Department of Toxic Substances Control
Attn: Cristina Panainte

1001 | Street, 21% Floor

Sacramento, CA 95812

Ph: (916) 327-1189

If sent by U.S. Mail:

Department of Toxic Substances Control
PO Box 806

Sacramento, CA 95812

VII. OBLIGATIONS OF CASHOUT PARTIES

26. Payment by Cashout Parties:

A. In consideration of the terms of this Consent Decree, each of the Cashout
Parties must make payments into the QSF within sixty (60) calendar days from the Consent
Decree Effective Date or by January 31, 2024, whichever is later, and in the amounts set out in
Appendix A-3, the Cashout Schedule, as determined by Appendix C, attached hereto, the
Payment Calculator for Cashout Parties. Such funds shall be deposited into the QSF, in
accordance with the QSF Agreement, or, if the QSF has not yet been established, into an escrow
account until the QSF is established.

B. Evidence of payment of these required amounts by Cashout Parties must
be provided to DTSC either by the Participating Parties or by any escrow agent charged by any
Cashout Parties to transfer such payments to the QSF.

27. QSF Payment Instructions. Payments must be made electronically or by check(s)

made out to the escrow account or Settlement Funds Manager for ultimate deposit only to the
Facility’s QSF sub-account, identified by name and number, identifying the payer and type of
payment as “Cashout Party.” Notification of deposits must be provided within thirty (30)
calendar days after the payment is made by the escrow manager or Settlement Funds Manager to

DTSC and identified with the relevant account name and number.
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VIII. FACILITY OPERATOR WORK AND FUNDING AND REIMBURSEMENT FOR

FACILITY OPERATOR WORK

28. The Facility Operator will implement all the Facility Operator Work under the
oversight of DTSC.

29.  The following procedure will be used for budgeting and funding of the Facility
Operator, unless DTSC initiates a work takeover of the Facility Operator Work pursuant to
Section IX.32 (Work Takeover Determination) or the procedure is modified by agreement of the
Parties:

A No later than March 1st of each year (or as otherwise agreed by DTSC and
the Participating Parties), (a) the Facility Operator will submit to DTSC and the Participating
Parties a draft annual budget for the Facility Operator Costs (including Expenses and
Contingencies, as appropriate) for the upcoming Fiscal Year, (b) Participating Parties will submit
to DTSC a draft annual budget for the upcoming Fiscal Year for reimbursement of costs incurred
pursuing Non-Settlors, (c) DTSC will submit an estimate of its Future Response Costs that have
been incurred but not yet reimbursed and for which DTSC anticipates submitting for
reimbursement in the upcoming Fiscal Year, and (d) the Settlement Funds Manager will submit a
draft annual budget to DTSC and the Participating Parties for the upcoming Fiscal Year for the
costs for administration of the Settlement Funds and taxes imposed on the Settlement Funds, if
any. As feasible, and for informational purposes only, the Facility Operator will also identify
long-term maintenance items planned for the next five (5) years, with cost estimates if available.
Participating Parties will combine the budgets submitted pursuant to (a), (b), (c), and (d) into a
consolidated draft annual budget and provide it to DTSC.

B. Within two (2) months of receipt of the draft consolidated annual budget,
DTSC and the Participating Parties shall provide any comments on the consolidated annual
budget and shall address any disputes within four (4) months thereafter pursuant to the dispute
resolution procedure set forth in Section XIV. If the Parties are unable to finalize a consolidated

annual budget pursuant to the dispute resolution procedure by December 1st and the

15



© 00 ~N o o b~ w N

N DN N NN N DN R R R R R R R R R
N~ o o A ®W N P O © 0 N oo o~ W N kP O

Case 4:21-cv-07450-HSG Document 63 Filed 01/29/24 Page 19 of 81

Participating Parties would have a true-up obligation, as set forth in Section VI.25.G.1 (Annual
True-Up Obligation) based on DTSC’s determination of that obligation, Participating Parties
must pay the true-up obligation established by DTSC. If, after resolution, the Participating
Parties true-up obligation is eliminated or reduced, Participating Parties may submit a request for
reimbursement of that amount from the QSF to DTSC for approval. DTSC shall promptly
submit a Disbursement Authorization in that amount to the Settlement Funds Manager.

C. An annual consolidated budget shall be finalized before the start of each
Fiscal Year, and the Facility Operator, Participating Parties, and DTSC shall all make their best,
good faith efforts to adhere to such budget.

30.  Unanticipated Intra-Year Funding Requirement. If at any time unanticipated

Expenses or Contingencies occur that cause the Settlement Funds Manager, the Facility
Operator, or DTSC to anticipate that available Settlement Funds will not be sufficient to pay
Facility Operator Costs or other required disbursements from the Settlement Funds, such party
shall provide notice to DTSC, the Facility Operator and the Participating Parties, as applicable.
Upon such notice, the Facility Operator, Settlement Funds Manager, or DTSC will provide an
updated annual consolidated budget to reflect additional funds needed before the next true-up or
replenishment payment will be received pursuant to the QSF Agreement, including an allowance
for the time needed to receive and process such payment. Participating Parties must within forty-
five (45) calendar days (or sooner if required for continued Facility Operator Work) pay to the
QSF the additional funds. If the Participating Parties dispute the updated budget, DTSC, the
Participating Parties, and the Facility Operator will meet and confer in an effort to resolve the
dispute. The Participating Parties may invoke the dispute resolution procedures set forth in
Section XIV. In all instances, the Participating Parties must pay amounts to the QSF to ensure
sufficient funds to secure continued performance of all Facility Operator Work and other
required payments from the Settlement Funds. If, after resolution, the Participating Parties true-

up or replenishment obligation is eliminated or reduced, Participating Parties may submit a
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request for reimbursement of that amount from the QSF to DTSC for approval. DTSC shall
promptly submit a Disbursement Authorization in that amount to the Settlement Funds Manager.

A. Facility Operator Cost Reimbursement. Every two months (or more

frequently in the instance of a large, unanticipated expenditure), to the extent revenues from the
operation of the Facility are insufficient to cover Facility Operator Costs, the Facility Operator
will submit requests for reimbursement of Facility Operator Costs to DTSC and the Settlement
Funds Manager, with a copy to the Participating Parties. DTSC will review the requests for
reimbursement and approve or reject the requests. DTSC may reject the request if DTSC
determines the request for reimbursement contains errors or does not reflect legitimate Facility
Operator Costs. In the event of the existence of errors, DTSC may notify the Facility Operator to
resolve the errors and provide corrected invoices, if needed. DTSC will consider input from the
Participating Parties on such requests for reimbursement. After DTSC approves payment of all
or a portion of a particular request for reimbursement, the Settlement Funds Manager must
promptly take the appropriate steps to allow for payment to the Facility Operator. After DTSC’s
written approval of the request for reimbursement, the Settlement Funds Manager must pay
Facility Operator Costs in accordance with the QSF Agreement.

IX. WORKTAKEOVER AND REPLACEMENT OF FACILITY OPERATOR

31. Cooperation on Replacement of Facility Operator. Participating Parties and

DTSC, in its regulatory capacity, will meet and confer cooperatively to discuss process changes
and other improvements at the Facility to achieve operational efficiencies and reduce costs of
compliance, while ensuring that Facility Operator Work continues to meet all statutory and
regulatory requirements in a safe and reliable manner.

32.  Work Takeover Determination. If DTSC determines that the Facility Operator (i)

has ceased to perform any of the Facility Operator Work; (i1) is seriously or repeatedly deficient
or late in performing the Facility Operator Work; or (iii) is performing the Facility Operator
Work in a manner that may cause an endangerment to human health or the environment, DTSC

may issue a notice of work takeover to the Facility Operator and copy the Participating Parties,
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including a description of the grounds for the notice and a period of time (“Remedy Period”)
within which Facility Operator must remedy the circumstances giving rise to the notice. The
Remedy Period will be sixty (60) calendar days, unless DTSC determines in its unreviewable
discretion that there may be an endangerment, in which case the Remedy Period will be twenty
(20) calendar days.

33.  Work Takeover. If DTSC initiates a work takeover, the Participating Parties can

request to become the Facility Operator or find a replacement Facility Operator. In that instance,
DTSC may approve the replacement Facility Operator pursuant to Section IX.34 (Replacement
of Facility Operator) below. If the Participating Parties do not identify a replacement Facility
Operator acceptable to DTSC within six months of the work takeover, DTSC can designate an
interim Facility Operator (other than the Participating Parties) until such time as the Participating
Parties identify and put in place a new Facility Operator that is acceptable to DTSC pursuant to
the terms of this Consent Decree. The work takeover shall conclude after the new Facility
Operator begins the Facility Operator Work, following an appropriate transition process.

34. Replacement of Facility Operator. At any time (including, but not limited to,

outside of a work takeover situation), the Participating Parties may request that DTSC approve a
replacement Facility Operator. In that instance, DTSC, in its regulatory capacity, will consider
whether the proposed replacement Facility Operator is appropriate, whether the permit
modification application for a replacement Facility Operator is in accordance with California
Code of Regulations title 22, section 66270.42, and other then-existing statutes and regulations,
whether the proposed Facility Operator would have appropriate access to the Facility, and what
steps and conditions are required to ensure such replacement Facility Operator will be able to
fulfill the Facility Operator obligations as the permittee. Consistent with DTSC’s permitting
authority under the HWCL, in considering a request from the Participating Parties to replace the
Facility Operator, DTSC may consider (i) the performance of the existing Facility Operator, (i1)
whether the existing Facility Operator complies with regulatory and statutory requirements

applicable to operators and permittees, and (ii1) whether the proposed Facility Operator is
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qualified for the position and able to comply with all regulatory and statutory requirements
applicable to completing the Facility Operator Work. Any replacement Facility Operator must
agree to assume all responsibility for the Facility Operator Work and comply with applicable
statutory and regulatory requirements, until replaced by a subsequent Facility Operator pursuant
to the terms of this Consent Decree. Nothing in this paragraph impairs the permitting, regulatory
or statutory authority of DTSC pursuant to the HWCL or otherwise.

X. REIMBURSEMENT OF DTSC COSTS

35.  DTSC may submit requests for reimbursement for its Future Response Costs,
which it has incurred but which have not yet been reimbursed.

36.  To request reimbursement, DTSC will submit a Disbursement Authorization (as
defined in the QSF Agreement), no more frequently than quarterly to the Settlement Funds
Manager in accordance with the QSF Agreement. If the amount available in the Settlement
Funds for the Facility, other than the Principal for the Facility, is not sufficient to reimburse
DTSC, the Participating Parties must make a payment into the QSF in an amount sufficient to
reimburse DTSC for the request for reimbursement for its Future Responses Costs.

XI. CERTIFICATE OF COMPLETION

37. Certificate of Completion. Upon Participating Parties’ request, DTSC will issue a

Certificate of Completion to Participating Parties, when DTSC determines, in its discretion, that
the balance in the QSF account for the Facility is self-sustaining or pursuant to the procedures set
forth in California Code of Regulations title 22, §§ 66264.120 and 66264.145(j)(1) and any then-
existing regulations. Following such Certificate of Completion, DTSC may elect to continue
having Settlement Funds managed in the QSF under the direction of an entity to be determined,
or transfer the Settlement Funds to the State Treasury (to a special account for the Facility), for
the benefit of DTSC.
XII. INSURANCE

38. The costs of insurance for the Facility Operator shall be a Facility Operator Cost

to be included in its annual budget.
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XIII. FORCE MAJEURE

39. “Force Majeure,” for purposes of this Consent Decree, is defined as any event
arising from causes beyond the control of Participating Parties, of any entity controlled by
Participating Parties, or of Participating Parties’ contractors that delays or prevents the
performance of any of Participating Parties’ obligation under this Consent Decree despite their
best efforts to fulfill the obligation. The requirement of “best efforts to fulfill the obligation”
includes using best efforts to anticipate any potential Force Majeure and best efforts to address
the effects of any potential Force Majeure (a) as it is occurring and (b) following the potential
force majeure such that the delay and any adverse effects of the delay are minimized to the
greatest extent possible. “Force Majeure” does not include financial inability to complete the
Participating Parties Work or the Facility Operator Work.

40.  If any event occurs or has occurred that may delay the performance of any
obligation under this Consent Decree for which Participating Parties intend or may intend to
assert a claim of force majeure, Participating Parties shall notify DTSC within thirty (30)
calendar days of when Participating Parties first knew that the event would cause a delay. Within
thirty (30) calendar days of such notification, Participating Parties shall provide in writing to
DTSC: an explanation and description of the reasons for the delay; the anticipated duration of the
delay; all actions taken or to be taken to prevent or minimize the delay; a schedule for
implementation of any measures to be taken to prevent or mitigate the delay or the effect of the
delay; Participating Parties’ rationale for attributing such delay to a Force Majeure; and a
statement as to whether, in the opinion of Participating Parties, such event may cause or
contribute to an endangerment to public health, welfare or the environment. Participating Parties
shall include with any notice all available documentation supporting their claim that the delay
was attributable to a Force Majeure. Participating Parties shall be deemed to know of any
circumstance of which Participating Parties or Participating Parties’ contractors knew. Failure to
comply with the above requirements regarding an event shall preclude Participating Parties from

receiving a determination of Force Majeure regarding that event, provided, however, that if
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DTSC, despite the late or incomplete notice, is able to assess to its satisfaction whether the event
is a Force Majeure and whether Participating Parties have exercised their best efforts, DTSC may
excuse in writing Participating Parties’ failure to submit timely or complete notices under this
Paragraph.

41.  If DTSC agrees that the delay or anticipated delay is attributable to a Force
Majeure, the time for performance of the obligations under this Consent Decree that are affected
by the Force Majeure will be extended for such time as is necessary to complete those
obligations. An extension of the time for performance of the obligations affected by the Force
Majeure shall not, of itself, extend the time for performance of any other obligation. If DTSC
does not agree that the delay or anticipated delay has been or will be caused by a Force Majeure,
DTSC will promptly notify Participating Parties in writing of its decision. If DTSC agrees that
the delay is attributable to a Force Majeure, DTSC will notify Participating Parties in writing of
the length of the extension, if any, for performance of the obligations affected by the Force
Majeure.

42.  If Participating Parties elect to invoke the dispute resolution procedures set forth
in Section XIV regarding the existence of a Force Majeure, they shall do so no later than twenty
(20) calendar days after receipt of DTSC’s notice. In any such proceeding, Participating Parties
shall have the burden of demonstrating by a preponderance of the evidence that: (1) the delay or
anticipated delay has been or will be caused by a Force Majeure; (i1) the duration of the delay or
the extension sought was or will be warranted under the circumstances; (ii1) best efforts were
exercised to avoid and mitigate the effects of the delay; and (iv) Participating Parties complied
with the requirements of the Consent Decree. If Participating Parties carry this burden, the delay
at issue shall be deemed not to be a violation by Participating Parties of the affected obligation of
this Consent Decree identified to DTSC and the Court.

XIV. DISPUTE RESOLUTION

43. Unless otherwise expressly provided for in this Consent Decree, the dispute

resolution procedures of this Section shall be the exclusive mechanism to resolve all disputes
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regarding this Consent Decree including, but not limited to, replacement of the Facility Operator,
Facility Operator cost reimbursement, and any dispute relating to annual true-up or annual
Principal replenishment obligations or the comparison of the balances of the Settlement Funds
with the Principal, or costs sought by any Party(ies) from the QSF. However, if the Settling
Defendants fail to follow the procedures in this Section for resolving disputes regarding this
Consent Decree, they shall have waived their right to further administrative consideration of the
disputed issue.

44.  Any dispute regarding this Consent Decree must in the first instance be the
subject of informal negotiations between the parties to the dispute. The period for informal
negotiations must not exceed thirty (30) calendar days from the time the dispute arises unless the
time period is shortened or extended by written agreement between or among the parties to the
dispute. The dispute shall be considered to have arisen when one party sends the other parties a
written Notice of Dispute.

45, Statements of Position.

A. In the event that the parties cannot resolve a dispute by informal
negotiations under the preceding Paragraph, then the position advanced by DTSC is considered
binding unless, within thirty (30) calendar days after the conclusion of the informal negotiation
period, the Settling Defendant(s) that are parties to the dispute invoke(s) the formal dispute
resolution procedures of this Section by serving on DTSC a written Statement of Position on the
matter in dispute, including, but not limited to, any factual data, analysis or opinion supporting
that position and any supporting documentation relied upon by Settling Defendant(s) that are
parties to the dispute.

B. Within thirty (30) calendar days after receipt of the Statement of Position,
DTSC will serve on the Settling Defendant(s) that are parties to the dispute its Statement of
Position, including, but not limited to, any factual data, analysis, or opinion supporting its

position and all supporting documentation upon which it relies. Within ten (10) calendar days
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after receipt of DTSC’s Statement of Position, the Settling Defendant(s) that are parties to the
dispute may submit a Reply.

C. If the parties to the dispute are not able to resolve the dispute, the Director
of DTSC will issue a final administrative decision resolving the dispute.

D. DTSC’s final administrative decision shall be binding upon Settling
Defendants unless, within thirty (30) calendar days of having received the final administrative
decision, the Settling Defendant(s) that are parties to the dispute appeal to this Court to resolve
the dispute.

46. The invocation of formal dispute resolution procedures under this Section shall
not extend, postpone, or affect in any way any obligation of Settling Defendants under this
Consent Decree not directly in dispute or necessarily affected thereby, unless DTSC or the Court
agrees otherwise.

XV. COVENANTS BY PLAINTIFFS

47. Covenant Not to Sue. In consideration of the actions that will be performed and

the payments that will be made by Settling Defendants under this Consent Decree, and except as
specifically provided in this Paragraph and Section XVI (Plaintiffs’ Reservation of Rights),
Plaintiffs covenant not to sue or to take administrative action against Settling Defendants for the
Matters Addressed in this Consent Decree. These covenants take effect for the Cashout Parties
upon satisfaction of the obligations in Section VII.26 (Obligations of Cashout Parties) and for the
Participating Parties upon satisfaction of all of the following actions: Participating Parties’
obligations set out in Section VI.25.F (Initial Payment into the QSF by the Participating Parties);
Participating Parties’ obligations in Section VI.25.1.1 (Payment for DTSC Past Response Costs,
First Payment); and Settling Defendants’ dismissal of the Writ Action with prejudice set out in
Section XXVI.82 (Termination or Amendment of ISE Order and Dismissal of Writ Action). This
Covenant Not to Sue extends only to the Settling Defendants and does not extend to any other
person, and is conditioned on the satisfactory performance by the Settling Defendants of the

obligations under the Consent Decree
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48.  “Matters Addressed.” Matters Addressed includes all Participating Parties Work

performed pursuant to this Consent Decree, any and all civil liability for reimbursement of all or
any portion of DTSC Past Response Costs and DTSC Future Response Costs, and declaratory
relief, injunctive relief or any other relief under CERCLA or RCRA (including, but not limited
to, a citizen suit under RCRA, 42 U.S.C. § 6972), the Carpenter-Presley-Tanner Hazardous
Substance Account Act (Cal. Health & Safety Code §§ 25300 et seq.), the Hazardous Waste
Control Act (Cal. Health & Safety Code §§ 25100 et seq.), the Porter-Cologne Water Quality
Control Act (Cal. Water Code §§ 13000 et seq.), or common law, arising in whole or part from
the releases and threatened releases of hazardous substances at and from the Facility.

XVI. PLAINTIFFS’ RESERVATION OF RIGHTS

49.  Plaintiffs’ Covenant Not to Sue set forth in Section XV.47 (Covenants by
Plaintiffs) above does not pertain to the following matters, which DTSC reserves, and this
Consent Decree is without prejudice to all rights, claims, and causes of action DTSC may have
against a Settling Defendant, with respect to the following:

A failure of the Settling Defendant to meet a requirement of this Consent
Decree;

B. damage to natural resources, as defined in § 101(6) of CERCLA, 42
U.S.C. § 9601(6), including all costs incurred by any natural resources trustees;

C. liability arising from future actions by the Settling Defendant(s) not
addressed by the Consent Decree and relating to the Facility;

D. liability arising from the past, present, future disposal, release, or threat of
release of a hazardous substance, pollutant, or contaminant from locations other than the Facility;

E. criminal liability;

F. claims in the bankruptcy proceedings of any Participating Party; and

G. DTSC’s statutory and regulatory remedies against any Participating Party
with respect to their operation of the Facility after the Consent Decree Effective Date if they

become the Facility Owner or Facility Operator pursuant to the terms of this Consent Decree.
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50.  Plaintiffs reserve the right to seek additional relief from a Cashout Party, and this
Consent Decree is without prejudice to Plaintiffs’ right to institute proceedings in this action or a
new action or to issue an administrative order if:

A information is discovered indicating that such Cashout Party’s
contribution of hazardous substances to the Facility is subsequently determined to be at least
50% greater by volume than known as of the Consent Decree Effective Date; any such additional
relief shall relate only to that newly-discovered volume which is in excess of the volume
previously settled; or

B. after the Cashout Party signs this Consent Decree, such Cashout Party
becomes an owner or operator of the Facility or takes intentional acts to dispose or arrange for
the disposal of hazardous substances or solid wastes at the Facility; or

C. the Cashout Party has a past or current Affiliate that has contributed waste
to the Facility that has not been included in any volume resolved through a payment under
Section VIL.26.A and Appendix A-3.

ol. DTSC reserves all rights that it may have as to any matter relating in any way to
the Facility against any person who is not a Party to this Consent Decree. DTSC also reserves
the right to seek relief from any entity whose corporate relationship to a Settling Defendant is
created after the Settling Defendant executes the Consent Decree if such entity has not separately
resolved its potential liability through entry into and compliance with this Consent Decree.

52.  Notwithstanding any other provision in the Consent Decree, DTSC reserves the
right to institute proceedings in this action or a new action, and/or to issue an administrative
order, seeking to compel Participating Parties to perform response actions at or related to the
Facility or pay DTSC’s response costs, if: (a) conditions at or relating to the Facility previously
unknown to DTSC are discovered after the Consent Decree Effective Date by DTSC; and (b)
DTSC determines that these conditions together with other relevant information indicate that
performance of the Facility Operator Work is not protective of human health and the

environment.
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53.  Subject to Section XV.47 (Covenants by Plaintiffs), nothing in this Consent
Decree limits any authority of DTSC to (a) take all appropriate action to protect human health
and the environment or to prevent, abate, respond to, or minimize an actual or threatened release
of any hazardous substance on, at, or from the Facility, or (b) to direct or order such action, or
seek an order from the Court, to protect human health and the environment or to prevent, abate,
respond to, or minimize an actual or threatened release of any hazardous substance on, at, or
from the Facility.

XVII. COVENANTS BY SETTLING DEFENDANTS

54.  Subject to the reservations in Section XVIL55 below, Settling Defendants
covenant not to sue and agree not to assert claims or causes of action against DTSC with respect
to the Facility and this Consent Decree, including:

A the claims asserted by Plaintiffs in this case under CERCLA Sections 107
or 113, RCRA Section 7002(a), 42 U.S.C § 6972(a); and

B. any claims arising out of response actions at or in connection with the
Facility.

95. Settling Defendants’ Reservations

A The covenants in Paragraph 54 shall not apply to state entities (excluding
DTSC) who are liable for claims with respect to the Facility.

B. The covenants in Paragraph 54 shall not apply if DTSC brings a cause of
action or issues an order pursuant to any of the reservations in Section XVI (Plaintiffs’
Reservation of Rights), other than in Section XV1.49.A (claims for failure to meet a requirement
of the Consent Decree), and Section XVI.49.E (criminal liability), but only to the extent that
Settling Defendants’ claims arise from the same response action, response costs, or damages that
DTSC is seeking pursuant to the applicable reservation.

C. Settling Defendants reserve, and this Consent Decree is without prejudice
to, claims against DTSC brought pursuant to any statute other than CERCLA, RCRA, or the

Carpenter-Presley-Tanner Hazardous Substance Account Act (Cal. Health & Safety Code
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§§ 25300 et seq.) and for which the waiver of sovereign immunity is found in a statute other than
CERCLA or RCRA for money damages for injury or loss of property or personal injury or death
caused by any future negligent or wrongful act or omission of any employee or agent of DTSC,
while acting within the scope of his or her office or employment under circumstances where
DTSC, if a private person, would be liable to the claimant in accordance with the law of the
place where the act or omission occurred. However, this reservation shall not include any claim
based on DTSC’s selection of response actions, post-closure, or corrective action, or the
oversight or approval of the Facility Operator’s plans, reports, other deliverables, or activities.

56. Settling Defendants’ Claims Among and Between Settling Defendants against

Other Settling Parties. As to the Matters Addressed, Settling Defendants agree not to assert any

claims or causes of action and to waive all claims or causes of action that they may have for
costs relating to the Facility against any person who has entered into this Consent Decree and is
in compliance with the obligations pursuant to it, subject to the same reservation of rights that
DTSC reserves in Section XV1.49 (Plaintiffs’ Reservation of Rights) and XVI.50.

XVIII. EFFECT OF SETTLEMENT:; CONTRIBUTION PROTECTION

57.  Nothing in this Consent Decree shall be construed to create any rights in, or grant
any cause of action to, any person not a Party to this Consent Decree. Each of the Parties
expressly reserves any and all rights including, but not limited to, pursuant to Section 113(f)(2)-
(3) of CERCLA, 42 U.S.C. § 9613(f)(2)-(3), defenses, claims, demands, and causes of action that
each Party may have with respect to any matter, transaction, or occurrence relating in any way to
the Facility against any person not a Party hereto. Nothing in this Consent Decree diminishes the
right of DTSC, pursuant to Section 113(f)(2) and (3) of CERCLA, 42 U.S.C. § 9613()(2)-(3), to
pursue any person not a Party hereto to obtain additional response costs or response action and to
enter into settlements that give rise to contribution protection pursuant to Section 113(f)(2).

58. The Parties agree, and by entering this Consent Decree this Court finds, that this
Consent Decree constitutes a judicially approved settlement for purposes of any applicable laws,

including, but not limited to, Section 113(f)(2) of CERCLA, 42 U.S.C § 9613(f)(2), and that each
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Settling Defendant, as of the Consent Decree Effective Date, resolved its liability to Plaintiffs
within the meaning of Section 113(f)(2) of CERCLA, 42 U.S.C. § 9613(f)(2) and is entitled, as
of the Consent Decree Effective Date, to protection from contribution actions or claims as
provided by Section 113()(2) of CERCLA, 42 U.S.C. 9613(f)(2) or as may be otherwise
provided by law, for the Matters Addressed in this Consent Decree.

59.  The Parties further agree, and by entering this Consent Decree this Court finds,
that the Amended Complaint filed by Plaintiffs in this action is a civil action, and that this
Consent Decree constitutes a judicially-approved settlement under federal law and good faith
settlement under sections 877 and 877.6 of the California Civil Procedure Code. Pursuant to
California Civil Procedure Code section 877 and 877.6, upon entry, this Consent Decree shall bar
any further claims against the Settling Defendants pursuant to which each Settling Defendant
has, as of the Consent Decree Effective Date, resolved liability to the Plaintiffs.

60.  Each Settling Defendant must, with respect to any suit or claim brought by it for
matters related to this Consent Decree, notify DTSC in writing no later than sixty (60) calendar
days prior to the initiation of such suit or claim.

61. Each Settling Defendant must, with respect to any suit or claim brought against it
for matters related to this Consent Decree, notify in writing DTSC within fifteen (15) calendar
days after service of the complaint on such Settling Defendant. In addition, each Settling
Defendant must notify DTSC within fifteen (15) calendar days after service or receipt of any
Motion for Summary Judgment and within ten (10) calendar days after receipt of any order from
a court setting a case for trial.

62. Res Judicata and Other Defenses. In any subsequent administrative or judicial

proceeding initiated by DTSC for injunctive relief, recovery of response costs, or other relief
relating to the Facility, Settling Defendants shall not assert, and may not maintain, any defense or
claim based upon the principles of waiver, res judicata, collateral estoppel, issue preclusion,
claim-splitting, or other defenses based upon any contention that the claims raised by DTSC in

the subsequent proceeding were or should have been brought in the instant case; provided,
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however, that nothing in this Paragraph affects the enforceability of the covenants not to sue set
forth in Section XV.47 (Covenants by Plaintiffs). Settling Defendants shall not assert, and may
not maintain, any defense based on the contention that such claims should have been brought in
the instant case and/or are res judicata or estopped by termination of the Order as provided in this
Consent Decree. These res judicata limitations do not apply to any claim(s) Settling Defendants
may have against a party that is not a signatory to this Consent Decree or is not in compliance
with this Consent Decree.

63.  No Admission of Liability. For the purposes of this Consent Decree, the Settling

Defendants admit none of the allegations of the Amended Complaint and the ISE Order. DTSC
does not admit any liability or wrongdoing arising out of the allegations alleged in the Writ
Action. This Consent Decree shall be admissible in any enforcement action brought by any Party
to enforce the terms of this Consent Decree, but may not be utilized by third parties against any
Party as proof of any allegations, findings, or conclusions contained herein. The Parties agree
that nothing in this Consent Decree constitutes an admission of liability by any Settling Defendant
to DTSC or any other person or entity or an admission as to the recoverability of any alleged
costs. Further, no Participating Party will be deemed an “operator” as that term is defined in
CERCLA and the Carpenter-Presley-Tanner Hazardous Substance Account Act (Cal. Health &
Safety Code §§ 25300 et seq.) based solely on its performance of the financial obligations set
forth in this Consent Decree.

64.  No Waiver. Except as set forth in Section XVII.54 (Covenants by Settling
Defendants) of this Consent Decree, nothing in this Consent Decree prejudices, waives, or
impairs any right, remedy, or defense that any of the Settling Defendants may have in the instant
case or any other or further legal proceeding, including, but not limited to, any application by the
Participating Parties to have DTSC designated as the administering agency pursuant to California

Health & Safety Code §§ 25260-25268.
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XIX. COMPLIANCE WITH APPLICABLE LAW

65.  All activities undertaken by the Parties pursuant to this Consent Decree must be
performed in accordance with the requirements of all applicable federal and state laws and
regulations.

XX. NOTICES AND SUBMISSIONS

66. Whenever, under the terms of this Consent Decree, written notice is required to be
given or a report or other document is required to be sent by one Party to another, it shall be
directed to the individuals at the addresses specified below, unless those individuals or their
successors give notice of a change to the other Parties in writing. All notices and submissions
are considered effective upon receipt unless otherwise provided. Written notice as specified
herein constitutes complete satisfaction of any written notice requirement of the Consent Decree

with respect to DTSC and the Settling Defendants, respectively.

As to Plaintiffs:

Todd Sax

Deputy Director

Site Mitigation and Restoration Program
Department of Toxic Substances Control
California Environmental Protection

David Sadwick

Assistant Chief Counsel

Office of Legal Counsel
Department of Toxic Substances
Control

Agency California Environmental Protection
1001 “I” Street Agency

Executive Office/MS 25A 1001 “I” Street

Sacramento, California 95814-2828 Mail Code MS-23A

or or

P.O. Box 806 P.O. Box 806

Executive Office/MS 25A Executive Office/MS 23A
Sacramento, California 95812-0806 Sacramento, California 95812-0806
Mary Gaspari Kate M. Hammond

Engineering Geologist

Legacy Landfills Office

Department of Toxic Substances Control
California Environmental Protection
8800 Cal Center Drive, R1-5
Sacramento, California 95826-3200

Deputy Attorney General
California Department of Justice
300 South Spring Street, Suite 1702
Los Angeles, CA 90013

Thomas A. Bloomfield
Kaplan Kirsch Rockwell
1675 Broadway, Suite 2300
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| Denver, CO 80202

As to Settling Defendants:

Daniel E. Vineyard, Common Counsel
1401 McKinney, Suite 1900
Houston, Texas 77010

As to individual Settling Defendants
(Contact information as provided in
Appendix A)

67.  Upon ten (10) calendar days’ notice to the other party, a party to this Consent

Decree may substitute another person for an addressee named above to receive notifications or

communications as required or provided for in this Consent Decree.

XXI. RETENTION OF JURISDICTION

68.  This Court retains jurisdiction over both the subject matter of this Consent Decree

and the Parties for the duration of the performance of the terms and provisions of this Consent

Decree for the purpose of enabling any of the Parties to apply to the Court at any time for such

further order, direction, and relief as may be necessary or appropriate for the construction or

modification of this Consent Decree, or to effectuate or enforce compliance with its terms, or to

resolve disputes in accordance with Section XIV.43 (Dispute Resolution).

XXII. APPENDICES

69. The following appendices are incorporated into this Consent Decree:

“Appendix A-1”is a list of the Participating Parties.
“Appendix A-2” is a list of the Cashout Parties.
“Appendix A-3” is the Cashout Schedule.

“Appendix B” is the QSF Agreement.

“Appendix C” is the Payment Calculation for Cashout Parties

“Appendix D” is the Amount of Financial Assurance

“Appendix E” is the list of Settling Defendants and their addresses for service of

process per Paragraph 79.

70. This Consent Decree and its appendices constitute the entire agreement between

DTSC and the Settling Defendants and may not be amended or supplemented except as provided

for in this Consent Decree.
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XXIII. MODIFICATION

71.  Any material modifications to this Consent Decree, must be in writing, signed by
DTSC and the Settling Defendants, and are effective only upon approval by the Court, subject to
the following section.

72.  However, any such modification that does not affect the obligations of, or the
protections afforded to, the Cashout Parties may be executed by the Participating Parties, only,
and may be submitted to the Court for approval without the signatures of the Cashout Parties.

73.  Nothing in this Consent Decree alters the Court’s power to enforce, supervise or
approve modifications to this Consent Decree.

XXIV. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

74. This Consent Decree must be lodged with the Court for a period of not less than
thirty (30) calendar days for public notice and comment in accordance with Section 122(d)(2) of
CERCLA, 42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. DTSC reserves the right to withdraw
or withhold its consent if the comments regarding the Consent Decree disclose facts or
considerations indicating that the Consent Decree is inappropriate, improper, or inadequate.
Settling Defendants consent to the entry of this Consent Decree without further notice and shall
not challenge entry of this Consent Decree.

75. Each Settling Defendant agrees not to oppose entry of this Consent Decree by this
Court or to challenge any provision of this Consent Decree unless DTSC has notified Settling
Defendants in writing that it no longer supports entry of the Consent Decree.

76. If for any reason the Court declines to approve this Consent Decree in the form
presented, this agreement is voidable at the sole discretion of any Party and the terms of the
agreement may not be used as evidence in any litigation between the Parties.

77. Settling Defendants need not file an answer or otherwise respond to the Amended

Complaint in this action unless or until the Court expressly declines to enter this Consent Decree.
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XXV. SIGNATORIES/SERVICE

78.  Each undersigned representative of a Settling Defendant and DTSC certifies that
he or she is fully authorized to enter into the terms and conditions of this Consent Decree and to
execute and legally bind such Party (including the entities listed in Appendix A-1 or Appendix A-
2, as applicable) to this document.

79.  Each Settling Defendant agrees to accept service of process by mail to the address
identified in Appendix E on behalf of that Party with respect to all matters arising under or
relating to this Consent Decree. Settling Defendants agree to accept service in that manner and
to waive the formal service requirements set forth in Rule 4 of the Federal Rules of Civil
Procedure and any applicable local rules of this Court, including, but not limited to, service of a
summons.

80. This Consent Decree may be executed in two or more counterparts, each of which
shall be deemed an original, but all of which together shall constitute one and the same
instrument.

81. Each of the parties to this Consent Decree represents and acknowledges that, in
deciding whether to enter into and sign this Consent Decree, it has not relied on any statement of
fact, statement of opinion, or representation, express or implied, made by any other party to this
Consent Decree. Each of the parties to this Consent Decree has investigated the subject matter
of this Consent Decree to the extent necessary to make a rational and informed decision to
execute it and has had the opportunity to consult independent counsel.

XXVI. TERMINATION OR AMENDMENT OF ISE ORDER AND DISMISSAL OF WRIT

ACTION

82. Within ten (10) calendar days of the Consent Decree Effective Date, DTSC will
amend the ISE Order relating to the Facility to remove each of the Settling Defendants as a
respondent (and, under Plaintiffs’ Covenant Not to Sue set forth in Section XV (Covenants by
Plaintiffs) shall not amend the ISE Order going forward to re-add a Settling Defendant to the

Order from which it was removed, subject to Plaintiffs’ Reservation of Rights in Section XVI).
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DTSC reserves the right to retain or amend the ISE Order as to any entity who is not a Party to
this Consent Decree. However, if all respondents named in the ISE Order become Settling
Defendants, the ISE Order relating to the Facility will be dismissed.

83.  Within ten (10) calendar days of the Consent Decree Effective Date, Settling
Defendants will dismiss the Writ Action with prejudice.

XXVII. FINAL SETTLEMENT AGREEMENT; NO THIRD-PARTY BENEFICIARIES

84.  This Consent Decree and its appendices constitute the final, complete, and
exclusive agreement and understanding among the Parties regarding the settlement embodied in
the Consent Decree. The Parties acknowledge that there are no representations, agreements, or
understandings relating to the subject matter of the settlement here between Plaintiffs and
Settling Defendants other than those expressly contained in this Consent Decree. The Parties
further acknowledge that this Consent Decree is solely for the benefit of the Parties and there are
no express or implied third-party beneficiaries of it, including, but not limited to, the Permit
permittees, now or in the future.

XXVIII. TERMINATION OF CONSENT DECREE

85. Subject to the Covenants by Plaintiff provided for in Section XV (Covenants by
Plaintiffs), which shall survive termination, this Consent Decree shall terminate upon the
occurrence of any of the following:

A DTSC’s issuance of the Certificate of Completion in accordance with
Section XI (Certificate of Completion) above; and/or

B. DTSC determines, within its discretion that technological advances or
other circumstances make continued post-closure operations and maintenance at the Facility
unnecessary and not required by law.

XXIX. WASTE-IN DATABASE

86. Confidential. The Settling Defendants assert that their search mechanisms within
the Database are the confidential work product of the Settling Defendants and are a trade secret.

The Settling Defendants assert that access to the Database and the search process were and are
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made in the context of settlement negotiations and will not be prepared, owned, in the possession
of, or retained by a public body, nor accessed by any public body other than DTSC.

87. Limited Access. DTSC’s access and use of such Database shall be for the limited

purpose of pursuing recoveries from Non-Settlors, including, but not limited to, evaluating
whether the waste allocated to a past or current subsidiary, division, sister-company, parent, or
other affiliate of a Settling Defendant is included in the waste settled herein. In the event DTSC
receives a Public Records Act (PRA) request for a copy of the Database, including the
methodology used to create the Database, DTSC must promptly notify Settling Defendants of the
PRA Request prior to complying with the PRA request and provide Settling Defendants with the
opportunity to object to disclosure.

88.  DTSC’s Use of the Database. The Settling Defendants agree that DTSC may be

provided access to the Database upon notice to the Participating Parties of the documents or
information DTSC is seeking. The Participating Parties will first provide what is requested to
DTSC. In the event the Participating Parties are unable to provide the requested information to
DTSC, then DTSC will be provided limited access to the Database. DTSC agrees to use the
Database reasonably and in good faith and not to use the Database against any Settling
Defendant, except as necessary to support the approval or defense of a settlement, including, but
not limited to, bankruptcy settlements, for the Facility between DTSC and that party, and
evaluating whether the waste allocated to a past or current subsidiary, division, sister-company,
parent, or other affiliate of a Settling Defendant is included in the waste settled herein.

89.  Maintenance of Static Version of the Database as of July 1, 2023. Participating

Parties shall maintain a static version of the Database as it existed as of July 1, 2023, and upon
request, shall provide access to such version to DTSC, pursuant to the terms of this Consent
Decree.

90. The Database Is Not an Admission. The Database cannot, for evidentiary

purposes, be considered an admission or declaration against interest by any Settling Defendant,

including any successors or affiliates. The Settling Defendants make no representations
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regarding the accuracy of the manifests themselves. This provision survives termination of this
Consent Decree. This paragraph shall not apply to DTSC’s use of manifest images and the
underlying documents and information used to create the Database.

91.  Database Limited to this Facility. DTSC may use the Database with regard to the

Facility only, and shall not use the Database or any information generated therefrom in
connection with any other site or enforcement action at any other site.

92. DTSC will not Share the Database with other State Agencies. DTSC will not

provide the Database, or any information generated therefrom, to any other state agency or any
county or municipality within the State of California. This provision shall not apply to (i)
DTSC’s use of the documents or information used to create the Database, (ii) the sharing of
information from the Database with counsel of the California Attorney General’s Office
representing DTSC relating to the pursuit of third parties, (iii) the sharing of information from
the Database with the California Environmental Protection Agency and the California
Governor’s Office for the purposes of reporting and/or complying with this Consent Decree, and
(iv) the sharing of information from the Database to otherwise further the purposes of this
Consent Decree. However, DTSC shall provide Participating Parties at least ten (10) calendar
days prior notice before sharing information from the Database pursuant to subparagraph (iv)
above.

XXX. PURSUIT OF THIRD PARTIES

93. Identification and Pursuit of Non-Settlors. Participating Parties and DTSC

(subject to its discretion) shall cooperate with respect to identifying and pursuing Non-Settlors,
including any past owner or operator of the Facility. The Participating Parties may assist DTSC,
and DTSC may assist the Participating Parties with regard to:

A Identifying Non-Settlors by using the Database and other available
information;

B. Locating contact information for Non-Settlors and their successors;
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C. Communicating with Non-Settlors to urge contribution toward response
costs at the Facility pursuant to terms mutually agreed upon by DTSC, Participating Parties, and
the Non-Settlor; and

D. Bringing one or more actions as necessary and appropriate against any
Non-Settlor that chooses not to contribute toward response costs incurred by the Parties at and
for the Facility.

E. The extent to which DTSC assists the Participating Parties with respect to
the pursuit of one or more of the Non-Settlors is subject to DTSC’s discretion, based upon
considerations such as: (i) the likelihood that a Non-Settlor will have sufficient funds to
contribute toward the response cost; (ii) the expense of pursuing such Non-Settlor for such
recovery; (iii) as set forth in Section XXX.95 (Non-Settlors) and XXX.96 (Enforcement and/or
Litigation) below, the terms on which DTSC enters into settlements with Non-Settlors; and (iv)
whether the pursuit of any Non-Settlor is consistent with public policy, equity, and fairness.

94.  Resolution of Claims with Non-Settlors. The Participating Parties and DTSC, in

its discretion, may contact Non-Settlors and offer to settle their potential liability for Matters
Addressed. For settlements involving DTSC, and subject to Section XXX.95 (Non-Settlors), the
Parties anticipate that Non-Settlor settlements would be memorialized in a consent decree
approved by DTSC, which, as provided by law, will provide for contribution protection and a
covenant not to sue in exchange for the settlement amount paid. Subject to Section XXX.95
(Non-Settlors), the Parties anticipate that the consent decree will also contain the same or similar
reservation of rights as contained in Section XVI (Plaintiffs’ Reservation of Rights).

95.  Non-Settlors. DTSC retains enforcement discretion with regard to the terms on
which it enters into settlements with Non-Settlors. However, as to any Non-Settlors that do not
settle with DTSC, the Participating Parties reserve all rights to pursue any such Non-Settlor.

96. Enforcement and/or Litigation. Non-Settlors may be pursued by DTSC, the

Participating Parties, or both in their discretion, provided the terms offered are fair, equitable,

reasonable, and consistent with public policy, considering the settlement terms offered to
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Cashout Parties or Participating Parties. The Participating Parties may pursue all available
causes of action and remedies against any Non-Settlor. If any litigation or related actions against
Non-Settlors are ongoing at the time this Consent Decree terminates, the Party or Parties that
initiated the effort to pursue such Non-Settlors will control the ultimate resolution of such
litigation or related actions.

97.  Recoveries from Non-Settlors. The entirety of all such settlement funds

recovered by the Participating Parties and/or DTSC must be contributed to the QSF.

98.  Inquiries. All inquiries from Non-Settlors shall be directed to the Participating
Parties as an initial matter. DTSC and the Participating Parties will work together to respond to
inquiries, including the resolution of volumetric challenges.

99. Coordination. DTSC and the Participating Parties will coordinate to facilitate the
efficient and non-duplicative pursuit of any Non-Settlor.

100. Reimbursement for DTSC Costs Incurred Pursuing Non-Settlors: DTSC will be

reimbursed for Future Response Costs incurred pursuing Non-Settlors as set forth in
Section X.35 (Reimbursement of DTSC Costs).

101. Reimbursement for Participating Parties Costs Incurred Pursuing Non-Settlors:

Participating Parties may submit requests for reimbursement to the Settlement Funds Manager
for reasonable costs, including reasonable attorney’s fees, incurred pursuing Non-Settlors from
time to time, but no more frequently than every year after the Consent Decree Effective Date.

A Participating Parties must submit requests for reimbursement to DTSC and
the Settlement Funds Manager. DTSC will review such requests and approve or reject the
requests. DTSC may reject the request if DTSC determines the request does not reflect
reasonable and legitimate costs of pursuing Non-Settlors. After DTSC approves payment of all
or a portion of a particular request for reimbursement, the Settlement Funds Manager must

promptly take the appropriate steps to allow for payment to the Participating Parties.
1l

I

1
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I
I

B. Following DTSC written approval of the request for reimbursement, the
Settlement Funds Manager must pay the Participating Parties in accordance with the QSF

Agreement.

SO ORDERED THIS _29th DAY OF _January , 2024.

United gates District Judge 79 '

Party Signatures Pages on following pages.
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The Undersigned Party enters into this Consent Decree in the matter of CALIFORNIA
DEPARTMENT OF TOXIC SUBSTANCES CONTROL and the TOXIC SUBSTANCES
CONTROL ACCOUNT v. PACIFIC GAS AND ELECTRIC COMPANY, et al., relating to the
Benson Ridge Facility.

PARTY NAME: THE CALIFORNIA DEPARTMENT OF TOXIC SUBSTANCES
CONTROL and TOXIC SUBSTANCES CONTROL ACCOUNT

SIGNATURE: %}@?&

NAME: Todd Sax
(printed or typed)

TITLE: Site Mitigation & Restoration Program Deputy Director
(printed or typed)

DATE: 8/21/2023
(printed or typed)
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Ll The Undersigned Party enters into this Consent Decree in the matter of CALIFORNIA
o || DEPARTMENT OF TOXIC SUBSTANCES CONTROL and the TOXIC SUBSTANCES
CONTROL ACCOUNT v. PACIFIC GAS AND ELECTRIC COMPANY, et al., relating to the
3 || Benson Ridge Facility.
4
5
6 |[PARTY NAME:  Chevron U.S.A. Inc.
7 DocuSigned by:
g ||SIGNATURE: [ St Dehr
D3BFFA8D3EBD41C...
9
NAME: Scott M. Banks
10 (printed or typed)
11
12 TITLE: Assistant Secretary
(printed or typed)
13
14 || DATE: 2023-Aug-22 | 7:28 AM PDT
rinted or typed
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The Undersigned Party enters into this Consent Decree in the matter of CALIFORNIA
DEPARTMENT OF TOXIC SUBSTANCES CONTROL and the TOXIC SUBSTANCES
CONTROL ACCOUNT v. PACIFIC GAS & ELECTRIC COMPANY, et al., relating to the
Benson Ridge Facility.

PARTY NAME: Padific Gas and Electric €6mpany

SIGNATURE:

NAME: Au.\;u.s A
(printed or typed)

TITLE: Erec Xt Vica Reesidant
(printed or typed)

DATE: Avaust | 2013

(prini.Qd or typedj
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The Undersigned Party enters into this Consent Decree in the matter of CALIFORNIA
DEPARTMENT OF TOXIC SUBSTANCES CONTROL and the TOXIC SUBSTANCES
CONTROL ACCOUNT v. PACIFIC GAS AND ELECTRIC COMPANY, et al., relating to the
Benson Ridge Facility.

PARTY NAME: Phillips 66 Company

SIGNATURE: W
NAME: ﬁ\'\ f(r,g & 4 mn A

(printed or typed)
TITLE: /}/]M\rlqu 7 ﬁeme}(wm mz\Mfc,m enf™
(printed or typed)
P
DATE: g//{) /20213
(printed or typed)
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The Undersigned Party enters into this Consent Decree in the matter of CALIFORNIA
DEPARTMENT OF TOXIC SUBSTANCES CONTROL and the TOXIC SUBSTANCES
CONTROL ACCOUNT v. PACIFIC GAS AND ELECTRIC COMPANY, et al., relating to the

[F8)

(9}

o 0 N N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Benson Ridge Facility.

PARTY NAME: SWEPILLC

SIGNATURE: \7004'(5& J\(HO(

NAME: ?(hf@@ /‘%d o
(printed or typed)

TITLE: Mtacnoo -ia -Fact
(printed or typed)

DATE: fioust D, 2023
(printed or typed)
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Ll The Undersigned Party enters into this Consent Decree in the matter of CALIFORNIA
o || DEPARTMENT OF TOXIC SUBSTANCES CONTROL and the TOXIC SUBSTANCES
CONTROL ACCOUNT v. PACIFIC GAS AND ELECTRIC COMPANY, et al., relating to the
3 || Benson Ridge Facility.
4
5
6 || PARTY NAME: Union Oil Company of California
7 DocuSigned by:
g || SIGNATURE: Kari H. Endries
35DD84F927F7407...
9
NAME: Kari H. Endries
10 (printed or typed)
11
12 TITLE: Vice President and Secretary
(printed or typed)
13
14 || DATE: 2023-Aug-22 | 10:46 AM EDT
rinted or typed
15 (p yped)
16
17
18
19
20
21
22
23
24
25
26
27
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APPENDIX A
SETTLING DEFENDANTS

A-1
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Appendix A-1: Participating Parties

A Participating Party identifying one or more other entities per this Appendix is for settlement purposes
only, and, outside of the context of this Consent Decree, shall not be treated as an admission of any
business relationship with such other entity.

Participating Parties Affiliates Tonnage
1. Pacific Gas and Electric 63,378.45
Company
2. Union Qil Company of California | Unocal Corporation 58,055.01
3. Chevron U.S.A. Inc. 63.05
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PARTICIPATING PARTIES
CONSENT DECREE ACKNOWLEDGEMENT

The undersigned Participating Party wishes to join as a Party to that certain settlement and
Consent Decree, to be approved and entered as an order by the United States District Court for
the Northern District of California (as it may be amended from time to time, “Consent Decree”),
between the Plaintiffs and the Participating Party. Capitalized terms not otherwise defined herein
have the meanings assigned to such terms in the Consent Decree.

By signing this Participating Parties Consent Decree Acknowledgement, the undersigned
together with any of its Affiliates shall be deemed a member of the class of Settling PRPs
identified as Participating Parties for all purposes under the Consent Decree and hereby accepts
and agrees on behalf of itself and each of its Affiliates to be a Party to and bound by and to
perform all of the terms and provisions of the Consent Decree as a Participating Party.

The below signatory is authorized to execute this Participating Parties Consent Decree
Acknowledgement on behalf of the identified Participating Party and each of its Affiliates.

Dated this 22nd day of August , 2023.

PARTY Name: Chevron U.S.A. Inc.

Name: Scott M. Banks

DocuSigned by:
) D o T

D3BFFA8D3EBD41C...

Title: Assistant Secretary

Address: 6001 Bollinger Canyon Rd., San Ramon, CA 94583

Telephone: _925-842-1000
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PARTICIPATING PARTIES
CONSENT DECREE ACKNOWLEDGEMENT

The undersigned Participating Party wishes to join as a Party to that certain settlement and
Consent Decree, to be approved and entered as an order by the United States District Court for
the Northern District of California (as it may be amended from time to time, “Consent Decree”),
between the Plaintiffs and the Participating Party. Capitalized terms not otherwise defined herein
have the meanings assigned to such terms in the Consent Decree.

By signing this Participating Parties Consent Decree Acknowledgement, the undersigned
together with any of its Affiliates shall be deemed a member of the class of Settling PRPs
identified as Participating Parties for all purposes under the Consent Decree and hereby accepts
and agrees on behalf of itself and each of its Affiliates to be a Party to and bound by and to
perform all of the terms and provisions of the Consent Decree as a Participating Party.

The below signatory is authorized to execute this Participating Parties Consent Decree
Acknowledgement on behalf of the identified Participating Party and each of its Affiliates.

o
Dated this O day of Ny&k_’ ,2023.

PARTY Name Yexca e 5 ars Thadie C“N‘?‘”“’\

Name:

\

By: Adowes (q\

Title: Zoxe cudvan Weer Presi Mo

Address:

Telephone:
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PARTICIPATING PARTIES
CONSENT DECREE ACKNOWLEDGEMENT

The undersigned Participating Party wishes to join as a Party to that certain settlement and
Consent Decree, to be approved and entered as an order by the United States District Court for
the Northern District of California (as it may be amended from time to time, “Consent Decree”),
between the Plaintiffs and the Participating Party. Capitalized terms not otherwise defined herein
have the meanings assigned to such terms in the Consent Decree.

By signing this Participating Parties Consent Decree Acknowledgement, the undersigned
together with any of its Affiliates shall be deemed a member of the class of Settling PRPs
identified as Participating Parties for all purposes under the Consent Decree and hereby accepts
and agrees on behalf of itself and each of its Affiliates to be a Party to and bound by and to
perform all of the terms and provisions of the Consent Decree as a Participating Party.

The below signatory is authorized to execute this Participating Parties Consent Decree
Acknowledgement on behalf of the identified Participating Party and each of its Affiliates.

Dated this 22nd day of August , 2023.

PARTY Name: Union Oil Company of California

Name: Kari H. Endries

DocuSigned by:

By: Kari H. Endries

35DD84F927F7407 ...

Title: __ vice President and Secretary

Address: 6001 Bollinger Canyon Rd., San Ramon, CA 94583

Telephone: gp5-842-1000




Case 4:21-cv-07450-HSG Document 63 Filed 01/29/24 Page 54 of 81
1 Appendix A-2: Cashout Parties
21| A Cashout Party identifying and making a payment for one or more other entities per this
3 || Appendix is for settlement purposes only, and outside the context of this Consent Decree, shall
not be deemed to be an admission of any business relationship with such other entity.
4
5 Cashout Parties Affiliates
SWEPI LLC Equilon Enterprises LLC
6 Jiffy Lube International, Inc.
7 Pennzoil-Quaker State Company
Shell California Pipeline Company LLC
8 Shell Catalysts & Technologies
Americas LP
9 Shell Catalysts & Technologies
Company
10 Shell Catalysts & Technologies LP
11 Shell Chemical LP
Shell Downstream Inc.
12 Shell Energy North America (US), L.P.
Shell Exploration & Production
13 Company
Shell Frontier Oil & Gas Inc.
14 Shell International Exploration and
15 Production Inc.
Shell Legacy Holdings LLC
16 Shell Marine Products (US) Company
Shell Offshore Inc.
17 Shell Oil Products Company LLC
Shell Pipeline Company LP
18 Shell Pipeline GP LLC
19 Shell USA, Inc.
TMR Company LLC
20 Triton Diagnostics Inc.
Aera Energy LLC
21 Phillips 66 Company TOSCO Corporation
22
23
24
25
26
27
A-3
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CASHOUT PARTIES
CONSENT DECREE ACKNOWLEDGEMENT

The undersigned Cashout Party wishes to join as a Party to that certain settlement and Consent
Decree, to be approved and entered as an order by the United States District Court for the
Northern District of California (as it may be amended from time to time, “Consent Decree”),
between the Plaintiffs and the Cashout Party. Capitalized terms not otherwise defined herein
have the meanings assigned to such terms in the Consent Decree.

By signing this Cashout Parties Consent Decree Acknowledgement, the undersigned,
together with any of its Affiliates, shall be deemed a member of the class of Settling PRPs
identified as Cashout Parties for all purposes under the Consent Decree and hereby accepts and
agrees on behalf of itself and each of its Affiliates to be a Party to and bound by and to perform
all of the terms and provisions of the Consent Decree applicable to it as a Cashout Party.

The below signatory is authorized to execute this Cashout Parties Consent Decree
Acknowledgement on behalf of the identified Cashout Party and each of its Affiliates.

Dated this ! S day of ﬂ'V ;f vh f , 2023,

PARTY Name: 60}\, ////05 4 i
Si@amre;/ﬂf%'
By: /_ﬁm f:fé'é /‘Mm

Title: MAqﬂj&fj ﬁ-@me,alm_(’w,\ /h!mzxfzmaa{/

L }\/:/m;/ Awm,; May | Gute 219 Lony Devch CA T9%0g
’ " 7

K2 =290 -1567

Telephone:
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CASHOUT PARTIES
CONSENT DECREE ACKNOWLEDGEMENT

The undersigned Cashout Party wishes to join as a Party to that certain settlement and Consent
Decree, to be approved and entered as an order by the United States District Court for the
Northern District of California (as it may be amended from time to time, “Consent Decree”),
between the Plaintiffs and the Cashout Party. Capitalized terms not otherwise defined herein
have the meanings assigned to such terms in the Consent Decree.

By signing this Cashout Parties Consent Decree Acknowledgement, the undersigned,
together with any of its Affiliates, shall be deemed a member of the class of Settling PRPs
identified as Cashout Parties for all purposes under the Consent Decree and hereby accepts and
agrees on behalf of itself and each of its Affiliates to be a Party to and bound by and to perform
all of the terms and provisions of the Consent Decree applicable to it as a Cashout Party.

The below signatory is authorized to execute this Cashout Parties Consent Decree
Acknowledgement on behalf of the identified Cashout Party and each of its Affiliates.

Dated this Hﬂ) ! day of ﬁi 1/3) UQ‘[’ ,2023.

PARTY Name: SLOEKPT L LQ

Signature: me CS)L 3@@{&
By: ?/UIAQQ,JTN"X (\\

Title: FQ(H/\\?RHS") 0~ F&d‘

Address: |50 N .@ﬂiru) feEard Kd g Housten, 1X 77079

Telephoned 832) 337 - 7092

N
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Appendix A-3: Cashout Schedule

BENSON RIDGE FACILITY Share of Site Cashout
Cashout Parties Tonnage Tonnage Payment
SWEPI LLC 2,995.11 1.91355% | $1,060,216
Phillips 66 Company 147.12 0.09399% $52,055
TOTAL 2.00755% | $1,112,271

A-4
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APPENDIX B
QUALIFIED SETTLEMENT FUND (QSF) AGREEMENT

This Qualified Settlement Fund Agreement (“QSF Agreement” or “Agreement”) is made

effective upon entry of the Consent Decree to which it is attached as Appendix B between the

Participating Parties and DTSC.

1.

Purpose. The purpose of this QSF Agreement is to govern the management and

administration of the Qualified Settlement Fund (“QSF”) and Non-Qualified Settlement

Fund (“Non-QSF”) for the Facility.

Definitions. Unless otherwise defined herein, capitalized terms used in this QSF

Agreement have the same meaning as in the Consent Decree. For convenience, certain of

those terms and definitions are restated as follows. Additionally, the following terms

used in this QSF Agreement have the following meanings:

A

“Contingencies” means costs resulting from the circumstances identified in
Paragraph 13 (Categorization of Costs as Expenses and Contingencies for QSF
Disbursements) at the Facility and includes any other costs associated with post-
closure or corrective action arising from or associated with the Facility that are
not Expenses defined in Paragraph 2.D herein.

“Disbursement Authorization” means a written authorization from DTSC
authorizing the Settlement Funds Manager to disburse a specified amount of
money from the Settlement Funds specifying the payee and the amount of each
disbursement categorized as Expenses or Contingencies.

“Disbursement Guidelines” means the separate guidelines prepared and provided
by the Facility Operator, Participating Parties, and DTSC to the Settlement Funds
Manager specifying (a) the account(s) authorized to receive disbursements from
the Settlement Funds, (b) the method by which such funds will be disbursed to
such specified accounts, and (c) the collection of any necessary tax documentation

to avoid or reduce any applicable tax withholding (including backup

B-1



© 00 ~N o o b~ w N

N DN N NN N DN R R R R R R R R R
N~ o o A ®W N P O © 0 N oo o~ W N kP O

Case 4:21-cv-07450-HSG Document 63 Filed 01/29/24 Page 59 of 81

withholding). The Disbursement Guidelines and all amendments to those
guidelines shall specify that no disbursement shall be made except as approved in
a specific DTSC Disbursement Authorization.

“Expenses” means costs resulting from the routine and non-routine tasks at the
Facility identified in Paragraph 13 herein (Categorization of Costs as Expenses
and Contingencies for Settlement Fund Disbursements) of this Agreement.
“Facility Operator Costs” means any costs incurred by the Facility Operator in
connection with or associated with the Facility Operator Work, including, but not
limited to, field work, management, administration, accounting, reporting,
insurance, costs of financial assurance mechanisms, recordkeeping, permitting,
Permit Fees, taxes, dispute resolution costs, legal fees and costs, and/or penalties
for violations of laws and regulations that occur after the Consent Decree
Effective Date. Among other things, Expenses and Contingencies are intended to
cover any and all Facility Operator Costs.

“Fiscal Year” means the twelve-month period beginning September 1 each year
and ending August 31 each year.

“ITELT’s Post-Closure Insurance” means the two insurance policies issued by
American International Specialty Lines Insurance Company to IT Corporation to
provide financial assurance for closure and post-closure for, among other sites,
the Facility, including, Policy 4762403 and Policy 4760892.

“Non-Principal” means the notional amount of the QSF based on the calculations
identified in Paragraph 7 herein (Annual Calculation of QSF Non-Principal).
“Non-Qualified Settlement Fund” or “Non-QSF” means a fund or account that
shall be established by the Participating Parties for the Facility pursuant to the
Consent Decree to hold and disburse any Settlement Funds received in connection

with the Consent Decree that cannot be placed into the QSF, including, but not
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limited to, revenue generated at the Facility if applicable, together with any

investment returns on such Non-QSF funds.

J. “Net ROI” means ROI (as defined herein) minus the Principal Inflation

Adjustment, measured annually and cumulatively.

K. “Principal” means the notional amount of the QSF based on the calculations

identified in Paragraph 6 herein (Annual Calculation of QSF Principal).

L. “Principal Inflation Adjustment” means the notional amount calculated annually

to adjust the Principal amount to account for inflation or deflation during the past
Fiscal Year based on an inflation index, selected by the Settlement Funds
Manager, with the written consent of DTSC whose consent will not be
unreasonably withheld or delayed. Unless and until a different index is approved
by DTSC, the inflation index will be the Bay Area Consumer Price Index for All
Urban Consumers (CPI-U) published by the U.S. Department of Labor, Bureau of
Statistics. The Principal Inflation Adjustment shall be calculated as though no

disbursements or replenishment payments were applied to Principal.

M. “Qualified Settlement Fund” or “QSF” means the settlement fund for the Facility

established by the Participating Parties pursuant to the Consent Decree and

governed by this Agreement.

N. “ROI” means any QSF investment returns, including interest, dividends, other

investment income, and any realized or unrealized changes in the values of

investments in the QSF.

0. “Settlement Funds” means the funds in the QSF and funds in the Non-QSF

established pursuant to the Consent Decree. Settlement Funds shall be managed,

maintained, and used solely as provided in this Agreement.

P. “Settlement Funds Manager” means the financial institution, selected and

authorized by the Participating Parties, with the written consent of DTSC whose

consent will not be unreasonably withheld or delayed, to hold, manage, invest and

B-3
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administer Settlement Funds, including (i) the QSF and its subaccounts and (ii)
the Non-QSF and its subaccounts, as applicable. The Settlement Funds Manager
shall at all times have “custody” (as such term is used in Rule 15¢3-3 promulgated
under the Securities Exchange Act of 1934, as amended) of all funds in the QSF
or Non-QSF including any subaccount thereof. The Settlement Funds Manager is
responsible for processing payments from Settlement Funds pursuant to DTSC
Disbursement Authorizations.

Establishment of QSF and Non-QSF Accounts. Participating Parties have established

a QSF and Non-QSF to fund the performance of the Facility Operator Work at the

Facility, reimbursement of DTSC’s Past Response Costs and Future Response Costs, and

reimbursement of Participating Parties for costs incurred pursuing Non-Settlors pursuant

to the Consent Decree. For administrative efficiency, the QSF and Non-QSF for the

Facility may be maintained as subaccounts in master QSF and Non-QSF accounts with

the other ITELT sites (Vine Hill Complex, Montezuma Hills Facility, and Panoche

Facility), each with its own QSF and Non-QSF subaccounts, as applicable.

A. Per the terms of this QSF Agreement and the Consent Decree, Participating
Parties are responsible for establishing the accounts and selecting a Settlement
Funds Manager. Management of the funds in the QSF and the Non-QSF shall be
governed by the terms of the Consent Decree and its Appendices, including this
QSF Agreement.

B. The QSF shall be used to hold, manage, and distribute Settlement Funds that are
eligible for placement in a 468B settlement fund in accordance with applicable
law. Pursuant to Paragraph 5 (Deposits into the QSF and Non-QSF) herein, such
funds in the QSF may include settlement payments made by Cashout Parties,
contributions made by Participating Parties, funds collected from Non-Settlors,
and any other monies received from other sources that are eligible to be placed in

the QSF in accordance with applicable law.

B-4
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The Non-QSF shall be used to hold, manage, and distribute funds that are not
eligible to be placed in the QSF in accordance with applicable law.
No third party shall have access to the QSF or Non-QSF, except as provided

herein.

Appointment of Settlement Funds Manager.

A

Proposal and Approval. Paragraphs 25.C.3 and 25.E of the Consent Decree
require the Participating Parties to propose a Settlement Funds Manager before
establishing the QSF. Per the Consent Decree, DTSC’s approval must not be
unreasonably withheld, and be provided within fifteen (15) days after the
Settlement Funds Manager is proposed by the Settling Defendants or as soon as
possible thereafter.

Appointment of Successor. A successor Settlement Funds Manager must be
proposed to DTSC by the Participating Parties within thirty (30) days after the
resignation or removal of the Settlement Funds Manager. DTSC’s approval must
not be unreasonably withheld, and should be provided within fifteen (15) days
after the Settlement Funds Manager is proposed by the Settling Defendants or as
soon as possible thereafter.

Participating Parties must timely provide information requested by DTSC, if any,

regarding any proposed Settlement Funds Manager.

Deposits into the QSF and Non-QSF. All deposits into the QSF shall specify the payer

and type of payment, including: (a) initial contributions from Participating Parties, (b)

payments made by Cashout Parties, (c) settlements with Non-Settlors, (d) recoveries from

ITELT’s general liability insurers, (¢) annual true-up payments from Participating Parties

related to Expenses, as set forth in Paragraph 16.A herein, (f) annual replenishment

payments from Participating Parties related to Contingencies, as set forth in

Paragraph 16.B herein, (g) contribution from Participating Parties, if any, for payment of

DTSC’s Past Response Costs as set forth in Paragraph 16.C, (h) payments to restore the

B-5
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Principal, as set forth in Paragraph 16.D, or (i) other deposits to be specified which shall

be recorded in a ledger maintained by the Settlement Funds Manager. Deposits into the

Non-QSF need only specify the payer and type of payment.

Annual Calculation of QSF Principal.

A Based on the ledgers of deposits into and disbursements from the QSF, Principal

shall be calculated to include all of the funds identified in paragraphs (i) through

(vi) below less the funds identified in paragraph (vii) below:

all initial contributions from Participating Parties made pursuant to the
Consent Decree;

all payments made by Cashout Parties made pursuant to the Consent
Decree;

the annual Principal Inflation Adjustment for the prior Fiscal Year;

(\2 all replenishment payments in the past Fiscal Year from Participating
Parties related to disbursements applied to Principal;

V. Principal Inflation Adjustments from all Fiscal Years before the prior
Fiscal Year;

Vi, all replenishment payments from all prior Fiscal Years from Participating
Parties; and

vii.  Any disbursements for Contingencies or the use of the Principal by DTSC
for use of financial assurance.

B. Principal shall be stated annually at the end of each Fiscal Year, showing the

components of the annual calculations.

Annual Calculation of QSF Non-Principal.

A. Based on the ledgers of deposits into and disbursements from the QSF, Non-

Principal shall be calculated as the funds identified in paragraphs (i) through (iii)

below less the funds identified in paragraph (iv) below. Non-Principal excludes

Principal, ROI, and Net ROI:

B-6
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I all recoveries from settlements with Non-Settlors;

ii. all recoveries collected from ITELT’s insurers, but only to the extent they
are eligible for special tax treatment pursuant to IRS Code 468B-1. To the
extent such funds are not eligible for special tax treatment pursuant to IRS
Code 468B-1, the funds must be placed in the Non-QSF;

iii. all other monies contributed to the QSF, including but not limited to, all
true-up payments by Participating Parties; and

v, disbursements for Expenses, to the extent such amounts are not deducted
from notional cumulative Net ROI.

B. Non-Principal shall be stated annually at the end of each Fiscal Year, showing the
components of the annual calculations.
Annual Calculation of QSF and Non-QSF.
At the end of each Fiscal Year, the Settlement Funds Manager shall calculate the
balances of the QSF and Non-QSF as follows: The values of the QSF and Non-QSF at
the start of the prior Fiscal Year plus, for the prior Fiscal Year, amounts paid to the QSF
and Non-QSF plus realized and unrealized returns on the QSF and Non-QSF (including
interest, dividends, other investment income, and any realized or unrealized changes in
the values of investments in the QSF) minus any amounts paid from the QSF and Non-
QSF.
Calculation of QSF ROI and Net ROI. At the end of each Fiscal Year, the Settlement
Funds Manager shall measure the QSF ROI, Principal Inflation Adjustment, and Net
ROI. Net ROI shall be stated both for the Fiscal Year and cumulatively. Annual Net
ROI shall be calculated as the annual QSF ROI minus the Principal Inflation Adjustment.
Cumulative Net ROI shall be reduced by disbursements for Expenses from Net ROI .
Authorization by DTSC for Disbursements. The Settlement Funds Manager shall make
all authorized disbursements, first from the Non-QSF to the extent funds are available,

and subsequently from the QSF. Any such disbursements must only be made as

B-7
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specifically authorized and instructed pursuant to a Disbursement Authorization executed

by DTSC. Such authorization shall specify the payee and type of payment, (a) Expenses

or (b) Contingencies, which shall be recorded in a ledger maintained by the Settlement

Funds Manager. Any requests for clarification or elaboration regarding a Disbursement

Authorization must be directed to DTSC.

Order of Use of Settlement Funds. Before DTSC issues a Disbursement Authorization

for reimbursement of Facility Operator Costs to the Facility Operator from the Settlement

Funds, the Facility Operator shall demonstrate that ITELT’s Post-Closure Insurance is

depleted for the Facility. For Disbursement Authorizations from the Settlement Funds,

Non-QSF funds shall be used before QSF funds, except as provided in Paragraph 12.E.

Requests for Disbursements from the Settlement Funds.

A The Facility Operator may submit requests for reimbursement to DTSC, with a
copy to the Participating Parties, for Facility Operator Costs as set forth in
Section VIII of the Consent Decree (Facility Operator Work and Funding and
Reimbursement for Facility Operator Work). The Facility Operator should
indicate what portion of the request for reimbursement is Expenses or
Contingencies.

B. Participating Parties may submit requests for reimbursement to DTSC for
reasonable costs incurred pursuing Non-Settlors as set forth in Paragraph 101 of
the Consent Decree (Reimbursement for Participating Parties Costs Incurred
Pursuing Non-Settlors).

C. The Settlement Funds Manager may submit requests for reimbursement to DTSC,
with a copy to the Participating Parties, for the costs of administering the
Settlement Funds or advances for the payment of taxes.

D. DTSC may submit Disbursement Authorizations to the Settlement Funds
Manager for reimbursement of its documented Future Response Costs, with a

copy to the Participating Parties, as set forth in Section X of the Consent Decree
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(Reimbursement of DTSC Costs) and reimbursement of Past Response Costs, as

set forth in Section VII of the Consent Decree (Obligations of Participating

Parties). DTSC should indicate what portion of the authorized disbursement is

Expenses or Contingencies.

E. Where applicable statute or regulation requires or prohibits payment from a

particular fund (e.g., for administration or taxes), funds will be reserved and only

be drawn from the appropriate account.

Categorization of Costs as Expenses and Contingencies for QSF Disbursements.

Expenses are costs in connection with the Facility resulting from the routine and non-

routine tasks and categories identified below. Contingencies are costs resulting from the

circumstances identified below in connection with the Facility, and any other costs

associated with post-closure or corrective action arising from or associated with the

Facility that are not Expenses. Among other things, Expenses and Contingencies are

intended to cover any and all Facility Operator Costs.

EXxpenses.

Contingencies.

Facility management, operation, maintenance,
inspections and monitoring pursuant to the
Permit, administrative costs of the Facility
Operator, insurance costs

Corrective action and repairs related to acts of
nature or third parties that impact the integrity
of the containment, conveyance, and
monitoring systems such as wildfires,
flooding and erosion (excluding corrective
actions underway as of the Consent Decree
Effective Date, which are Expenses)

Continued implementation of corrective
actions and related O&M, monitoring and
reporting activities in existence as of the
Effective Date of the Consent Decree

New corrective actions related to new releases
of contaminants; enforcement activity;
penalties

Permit fees, renewal costs, other permit fees,
and permit compliance costs

Damage from seismic events equal to or
greater than $3 million (in 2023 dollars) over
any given 30-year period

Damage from seismic events less than
$3 million (in 2023 dollars) over any given
30-year period

Any other events agreed as contingencies
between DTSC and Participating Parties

Participating Parties’ documented costs
incurred pursuing Non-Settlors

DTSC’s Future Response Costs related to
Contingencies

Repair, maintenance, upgrades or replacement
of all existing corrective action as of the
Consent Decree Effective Date, the

A DTSC work takeover

B-9
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EXxpenses. Contingencies.

containment, treatment, liner, conveyance and
monitoring systems and all related
infrastructure, office/storage trailers, trucks,
tractors, software systems, computers, and
other equipment

Entrance/site road repairs, maintenance and
replacement (as needed) of fencing, gate,
sighage, cameras, and locks

Costs of administering the QSF or Non-QSF

Any taxes on the QSF or Non-QSF

Costs to provide Financial Assurances

DTSC’s Future Response Costs related to any
of the above Expenses, other than those
covered by the Permit Fees

Annual Budgeting for Expenses.

A

No later than March 1st of each year, (a) the Facility Operator will submit to
DTSC and the Participating Parties a draft annual budget for the Facility Operator
Costs (including Expenses and Contingencies, as appropriate) for the upcoming
Fiscal Year, (b) Participating Parties will submit to DTSC a draft annual budget
for the upcoming Fiscal Year for reimbursement of costs incurred pursuing Non-
Settlors, (c) DTSC will submit an estimate of its Future Response Costs that have
been incurred but not yet reimbursed and for which DTSC anticipates submitting
for reimbursement in the upcoming Fiscal Year, and (d) the Settlement Funds
Manager will submit a draft annual budget to DTSC and the Participating Parties
for the upcoming Fiscal Year for the costs for administration of the Settlement
Funds and taxes imposed on the Settlement Funds, if any. As feasible, and for
informational purposes only, the Facility Operator will also identify long-term
maintenance items planned for the next five years, with cost estimates, if
available. Participating Parties will combine the budgets submitted pursuant to
(@), (b), (c), and (d) into a consolidated draft annual budget and provide to DTSC.
DTSC and the Participating Parties shall provide in writing any disputes regarding
the consolidated draft annual budget within two (2) months of receipt of the draft

consolidated annual budget and shall use best efforts to address any disputes
B-10
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within four (4) months thereafter pursuant to the dispute resolution procedures of
the Consent Decree.

C. Participating Parties and DTSC shall use best efforts to finalize the annual budget
before the start of each Fiscal Year, and the Facility Operator, DTSC and
Participating Parties shall use best efforts to adhere to such budget.

Calculations for Eligible Withdrawals from the QSF for Expenses. Within two (2)

months after each Fiscal Year by October 31st, the Participating Parties, based on

information from the Settlement Funds Manager, shall calculate Non-Principal and Net

ROI amounts for the past Fiscal Year and report such calculations to DTSC. In any given

Fiscal Year, the total amount of Non-Principal and cumulative Net ROI as of the end of

the prior Fiscal Year is available for Expenses, or for Contingencies if the Participating

Parties so elect, subject to DTSC Disbursement Authorization. Payments from the QSF

for Expenses, or Contingencies if so elected, reduce the total Non-Principal and

cumulative Net ROI, as applicable. Any disbursement amounts for Contingencies which

Participating Parties elect to reduce Non-Principal or Net ROI shall be treated as

Expenses and shall not reduce Principal or be subject to replenishment payment

calculations.

Participating Parties’ True-Up Obligations.

A. The Participating Parties must make annual true-up payments into the QSF for
any shortfall between (i) Non-Principal plus cumulative Net ROI at the end of the
prior Fiscal Year and (ii) Expenses budgeted for the current Fiscal Year (except to
the extent ITELT’s Post-Closure Insurance for the Facility is available to pay such
Expenses).

B. The Participating Parties must make annual replenishment payments into the QSF
equal to the total disbursements applied to Principal over the past Fiscal Year.

C. If the amount available in the Settlement Funds other than Principal is not

sufficient to reimburse DTSC for the second payment of its Past Response Costs,

B-11



© 00 ~N o o b~ w N

N DN N NN N DN R R R R R R R R R
N~ o o A ®W N P O © 0 N oo o~ W N kP O

17.

Case 4:21-cv-07450-HSG Document 63 Filed 01/29/24 Page 69 of 81

Participating Parties must make a payment into the QSF in an amount sufficient to
pay DTSC for the second payment.

At the end of the fifth (5th) Fiscal Year, and once every five (5) Fiscal Years
thereafter, the Participating Parties shall compare the combined balance of the
Settlement Funds to the Principal amount and provide in writing those values and
underlying supporting information to DTSC. If, as of the end of that Fiscal Year,
the balance of the Settlement Funds is less than the Principal amount (including
the amounts paid into the Principal and the cumulative Principal Inflation
Adjustment ), the Participating Parties must pay the difference into the QSF.
pursuant to Paragraph 16.F.

Based on information from the Settlement Funds Manager, with a copy of such
information to DTSC, the Participating Parties shall be responsible for calculating
(i) the annual amount of any true-up payment, as set forth in Paragraph 16.A, (ii)
the annual Principal replenishment payment , as set forth in Paragraph 16.B, (iii)
the amount of any obligation to make a payment into the QSF to pay DTSC’s Past
Response Costs, as set forth in Paragraph 16.C, and (iv) the amount, if any,
measured at the end of every five (5) Fiscal Years by which the total balances of
the QSF and Non-QSF are less than the Principal as set forth in Paragraph 16.D.
The Participating Parties shall make its calculations and supporting information
available to DTSC, which may dispute any such calculations and make its own
determinations of such obligations.

Unless agreed to in writing by DTSC, the Participating Parties must make the
payments required by Paragraph 16.A, 16.B, and 16.D, no later than January 31st

for that current Fiscal Year.

Disputes Regarding Annual Budgets, True-Up, and Principal Replenishment

Obligations.
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If the parties are unable to finalize a consolidated annual budget pursuant to the
dispute resolution procedure by December 1% of any Fiscal Year and the
Participating Parties would have a true-up payment obligation, as set forth in
Paragraph 16.A based on DTSC’s determination of that obligation, Participating
Parties must make the true-up payment. If, after resolution, the Participating
Parties’ true-up payment obligation is eliminated or reduced, Participating Parties
may submit a request for reimbursement of that amount from the Settlement
Funds to DTSC for approval. DTSC will promptly submit a Disbursement
Authorization in that amount to the Settlement Funds Manager.

If the parties are unable to reach a resolution by December 1st of any Fiscal Year
regarding the amount of any annual true-up payment obligation, as set forth in
Paragraph 16.A, or annual Principal replenishment payment obligation, as set
forth in Paragraph 16.B, pursuant to the Dispute Resolution Procedure set forth in
the Consent Decree, the Participating Parties must pay DTSC’s determination of
the annual true-up payment obligation and/or annual principal replenishment
payment obligation, as applicable, into the QSF. If, after resolution, the
Participating Parties’ annual true-up payment obligation and/or annual principal
replenishment payment obligation, as applicable, is eliminated or reduced,
Participating Parties may submit a request for reimbursement of that amount from
the QSF to DTSC for approval. DTSC will promptly submit a Disbursement

Authorization in that amount to the Settlement Funds Manager.

Calculations for Eligible QSF Withdrawals for Contingencies. At any given time, the
Principal is the amount available for Contingencies, only, except the Principal shall be
available to DTSC to use if it is accessing the Principal for financial assurance. The
Participating Parties shall calculate annual Principal and the annual Principal Inflation
Adjustments based on the ledgers of deposits and disbursements, and an annual inflation

adjustment factor from the Settlement Funds Manager. Payments from the QSF for
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Contingencies reduce the amount of the Principal, unless such disbursements for
Contingencies are applied to Non-Principal or Net ROI, as set forth in Paragraph 15.
Replenishment payments, as set forth in Paragraph 16.B, increase the amount of the
Principal.

Unanticipated Intra-Year Funding Requirement. If at any time unanticipated
Expenses or Contingencies occur that cause the Settlement Funds Manager, the Facility
Operator, or DTSC to anticipate that available Settlement Funds will not be sufficient to
pay Facility Operator Costs or other required disbursements from the Settlement Funds,
such party shall provide notice to DTSC, the Facility Operator, and the Participating
Parties, as applicable. Upon such notice, the Facility Operator, Settlement Funds
Manager, or DTSC will provide an updated budget to reflect additional funds needed
before the next true-up or replenishment payment will be received pursuant to

Paragraph 16 of this QSF Agreement, including an allowance for the time needed to
receive and process such payment. Participating Parties must, within 60 days (or sooner
if required for continued Facility Operator Work), pay to the QSF the additional funds as
a replenishment or true-up payment. If the Participating Parties dispute the updated
budget, DTSC, the Participating Parties and the Facility Operator will meet and confer in
an effort to resolve the dispute. In all instances, the Participating Parties must pay
amounts to the QSF to ensure sufficient funds to secure continued performance of all
Facility Operator Work and other required payments from the Settlement Funds. If, after
resolution, the Participating Parties true-up or replenishment obligation is eliminated or
reduced, Participating Parties may submit a request for reimbursement of that amount
from the QSF to DTSC for approval. DTSC will promptly submit a Disbursement
Authorization in that amount to the Settlement Funds Manager.

Authority/Control of Disbursements. Notwithstanding any statement to the contrary
herein, no disbursement shall be made from the Settlement Funds without a written

Disbursement Authorization by DTSC.
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Timing of Disbursement Requests. Upon receipt of a Disbursement Authorization, the
Settlement Funds Manager shall pay the amount approved by DTSC from the Settlement
Funds to such designated payee’s accounts, as specified in the Disbursement Guidelines,
as promptly as reasonably practicable. The Settlement Funds Manager shall maintain
sufficient funds in instruments that allow for immediate access to funds anticipated to be
needed for disbursements, based on the budget and other information from the Facility
Operator and DTSC.

Disbursement Obligations. The Settlement Funds Manager shall make disbursements
hereunder solely from funds then on deposit in the Settlement Funds and shall have no
obligation to make any payments to the extent that sufficient funds are not available in
the Settlement Funds.

Security Controls. The Settlement Funds Manager shall establish and follow reasonable
and effective internal control and security protocols to ensure that disbursements from the
Settlement Funds are made only pursuant to and consistent with DTSC’s Disbursement
Authorizations.

Statements of Settlement Funds Balances and Activity. Within fifteen (15) days after
the end of each month, the Settlement Funds Manager shall make available to the
Participating Parties and DTSC, and to any other interested parties from time to time
designated by the Participating Parties, a monthly activity statement with respect to the
Settlement Funds for the prior month. The statement shall report, if any, all Settlement
Funds investment activity and all receipts and disbursements of funds that took place
since the date of the last Settlement Funds activity reflected in the prior monthly activity
statement, including QSF and Non-QSF balances and ROI. Annual statements must
report the following notional amounts: Principal, Principal Inflation Adjustment, Net
ROI, cumulative Net ROI, and Non-Principal, and any payments required to be made by

the Participating Parties to QSF. Notwithstanding the prior sentence, DTSC and the
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Participating Parties may, in the discretion of each, agree on a less frequent reporting
schedule.

Certified Statements. Within ninety (90) days after the end of each Fiscal Year, the
Settlement Funds Manager shall distribute to the Participating Parties and DTSC and to
any other interested parties from time to time designated by the Participating Parties a
certified annual statement including QSF and Non-QSF balances, activity, ROI, and
notional amounts as set forth in Paragraph 24 with respect to the Fiscal Year just ended.
The certified annual statement shall reflect, without limitation, all material investment
activity, any change in value of any investment of the Settlement Funds, all monies
received into and disbursed from the Settlement Funds in the preceding calendar year and
the following notional amounts: Principal, Principal Inflation Adjustment, Net ROI,
cumulative Net ROI, and Non-Principal. The Settlement Funds Manager is hereby
authorized to hire, at the expense of the Settlement Funds, an outside firm satisfactory to
DTSC, whose consent will not be unreasonably withheld or delayed, to prepare and
certify such annual statements.

Taxes. The Settlement Funds Manager shall make arrangements for the filing of all
required federal and state tax returns for the QSF and Non-QSF. Any payments required
to be submitted with federal and state tax returns shall be paid from the Settlement Funds,
pursuant to a Disbursement Authorization by DTSC. The Settlement Funds Manager
hereby is authorized to hire, at the expense of the Settlement Funds, an outside firm to
prepare and to file such tax returns. The Settlement Funds Manager shall treat the QSF
for federal and state tax purposes as a qualified settlement fund exempt from taxation by
the Internal Revenue Service and the California Franchise Tax Board pursuant to
Section 468B(g)(2) of the Internal Revenue Code of 1986 as amended, except as, and

solely to the extent, otherwise required by law.
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DTSC Reporting Requirements. In addition to the Monthly Statements and Certified
Annual reporting, the Settlement Funds Manager will cooperate to provide any
information DTSC reasonably requires regarding the Settlement Funds.

Duty to Retain Records. The Settlement Funds Manager shall maintain and preserve,
consistent with generally accepted industry practices in the United States (unless DTSC
approved in writing a different industry practice as proposed by the Settlement Funds
Manager), accurate documentation and data (including, but not limited to, electronic
records, books of account, correspondence, memoranda, receipts, and documentation of
related systems and controls) pertaining to the performance of all services contemplated
to be provided under this QSF Agreement. The provisions of this Paragraph 28 shall be
applicable during the term of the QSF Agreement and for a period of three (3) years
following the termination of the Settlement Funds.

Right to Inspect. The Settlement Funds Manager shall permit DTSC or any
Participating Parties or their authorized agents and representatives to have access to its
books, records, offices and work locations upon reasonable prior notice and during
normal working hours to examine, reproduce and retain copies of all relevant
documentation and data and to interview relevant personnel, in order for DTSC and
Participating Parties to verify, audit and monitor (i) the accuracy and propriety of the
price of all services provided under this Agreement, (ii) the existence and effectiveness of
the internal controls and other business practices relevant to the services provided and
payments made with respect thereto hereunder, and (iii) the compliance with the terms of
this Agreement.

No Authority to Conduct Business. The purpose of the Settlement Funds is limited to
the matters set forth herein. This Agreement does not confer upon the Settlement Funds
Manager any authority to conduct business on behalf of or in the name of the

Participating Parties or any other party hereto or, except to the extent expressly provided
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herein, to act in the capacity as an agent or representative of any party hereto or their
respective affiliates.

Alterations, Amendments and Replacement. This QSF Agreement may be altered,
amended or replaced from time to time only by an instrument in writing executed by
DTSC and the Participating Parties. Any such alteration, amendment or replacement
shall not require Court approval. Once fully executed, the Participating Parties shall file
notice of the modification with the Court. The modification shall not be effective until
notice is filed with the Court. Notwithstanding the foregoing, no such alteration,
amendment or revocation may conflict with or modify in any respect the obligations of
the respective parties under the Consent Decree.

Survival. The QSF and Non-QSF may survive the termination of the Consent Decree.
After the termination of the Consent Decree, DTSC may terminate the QSF or Non-QSF
with written notice to the Participating Parties. Upon termination, any remaining funds in
the QSF and Non-QSF shall be, and shall remain, the property of the State of California
and shall be used solely for post-closure operations and/or environmental response and/or
remedial actions for the Facility to the extent necessary.

Interests Not Assignable or Subject to Claims of Creditors. The interest of any Party
in the QSF or Non-QSF shall not be subject to attachment or assignment or be subject to
the claims of any creditor of any Party.

Notices. Whenever, under the terms of this QSF Agreement, written notice is required to
be given or a report or other document is required to be sent by one Party to another, it
shall be directed to the individuals at the addresses specified below, unless those
individuals or their successors give notice of a change to the other Parties in writing. All
notices and submissions are considered effective upon receipt unless otherwise provided.
Upon ten (10) calendar days’ notice to the other party, a party to the Consent Decree may
substitute another person for an addressee named above to receive notifications or

communications as required or provided for in this QSF Agreement. Written notice as
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specified herein constitutes complete satisfaction of any written notice requirement of the

QSF Agreement with respect to DTSC and the Participating Parties, respectively.

As to Plaintiffs:

Todd Sax

Deputy Director

Site Mitigation and Restoration Program
Department of Toxic Substances Control
California Environmental Protection

David Sadwick

Assistant Chief Counsel

Office of Legal Counsel
Department of Toxic Substances
Control

Agency California Environmental Protection
1001 “I” Street Agency

Executive Office/MS 25A 1001 “I” Street

Sacramento, California 95814-2828 Mail Code MS-23A

or or

P.O. Box 806 P.O. Box 806

Executive Office/MS 25A Executive Office/MS 23A
Sacramento, California 95812-0806 Sacramento, California 95812-0806
Mary Gaspari Kate M. Hammond

Engineering Geologist

Legacy Landfills Office

Department of Toxic Substances Control
California Environmental Protection
8800 Cal Center Drive, R1-5
Sacramento, California 95826-3200

Deputy Attorney General
California Department of Justice
300 South Spring Street, Suite 1702
Los Angeles, CA 90013

Thomas A. Bloomfield
Kaplan Kirsch Rockwell
1675 Broadway, Suite 2300
Denver, CO 80202

As to Participating Parties:

Daniel E. Vineyard, Common Counsel
1401 McKinney, Suite 1900
Houston, Texas 77010

Benson Ridge Joint Defense Group c/o
Daniel E. Vineyard, Common Counsel
1401 McKinney, Suite 1900

Houston, Texas 77010
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APPENDIX C

PAYMENT CALCULATION FOR CASHOUT PARTIES

Each Cashout Party shall pay a cashout amount to the QSF based on the following

calculation:
Ref. Item Description Amount
(A) Basis DTSC’s Cost Calculation for $301,489,836
All IT Sites
(B) Facility DTSC’s Cost for the Facility $28,052,864
(C) Subtract ITELT’s Remaining Post-Closure $347,468
Insurance for the Facility as of
FY 2023 (4/30)
(D) Net Adjusted Facility Costs [(B)-(C] $27,705,396
(E) Tonnage Total Tonnage for the Facility 156,520.85
(F) Tons Tonnage for Cashout Party # Tons
(G) Share % Party’s Share of Total Tonnage [((F/(E)] %
(H) Share $ Party’s Share of Facility Costs $ [(D)x(G)]
Subtract Party’s CERCLA Recoverable $# RE
Expenses
Net Share $ | Party’s Share Net of Recoverable | (H) =$ [(D)x(G)] — $#
Exp. RE
(|) Premium DTSC’s Cashout Premium 100%
Percentage
(J) $ w/ Prem. Net Share with Premium $ [(H)x(1+1)]
(K) Basis DTSC’s Past Oversight Costs for $2,000,000
All IT Facilities
(L) Facility Share | DTSC’s Past Oversight Costs for $436,789
the Facility
(|\/|) Share $ Party’s Share of Oversight Costs $ [(G)x(L)]
(N) Cashout $ Cashout Amount $[(J) + (M)]
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APPENDIX D
AMOUNT OF FINANCIAL ASSURANCE

The Facility’s Financial Assurance amount is calculated as follows:

Ref.

ltem

Description

Amount

(A)

Basis

Initially, Financial Assurance amount per the Permit
as stated in DTSC’s Summary of Financial
Responsibility Findings, July 28, 2016, and then as
revised per this Appendix D*

$4,790,890

(B)

Subtract

ITELT’s Remaining Post-Closure Insurance for the
Facility as of ITELT’s Fiscal Year-End (4/30) 2023

$347,468

(©)

Net

Supplemental Financial Assurance for the Facility to
be Assured by the Facility Operator [(A)-(B)]

$4,443,422

It is agreed that future Financial Assurance calculations in Row (A) shall be made using a
thirty- (30-) year forecast (using a present value calculation if not inconsistent with then-existing
state statutes and regulations). Such calculation shall be made in conjunction with Permit
renewals, expected every ten (10) years, and at other times per the then-existing regulations that
apply to Financial Assurance. Such calculations in Row (A) shall use the then-existing
regulations that apply to Financial Assurance for Post Closure and Corrective Action, approved
by DTSC. Row B shall also reflect the then-current values for ITELT’s Remaining Post-Closure
Insurance for the Facility (if any). Row C shall also incorporate the then-current values in Rows
A and B.
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SETTLING DEFENDANTS — ADDRESSES

Participating Parties

Addresses

Pacific Gas and Electric Company

Name of person or position for
service and notices: Matthew G.
Dudley, Sr. Environmental Counsel
PG&E Law Department

Address: 300 Lakeside Drive,
Oakland, CA 94612

Mailing Address: P.O. Box 7442,
San Francisco, CA 94120

Phone: (415) 264-9653

Fax: N.A.

Email: Matthew.Dudley@pge.com

Chevron U.S.A. Inc.

Name of person or position for
service and notices:

lan Robb

Title: Risk Management Specialist
Address: Chevron Environmental
Management Company

6001 Bollinger Canyon Road

San Ramon, CA 94583

Email: lanRobb@chevron.com

With Copy to: Supervising Counsel
Environmental and Safety Law
Chevron Environmental
Management Company

6001 Bollinger Canyon Road

San Ramon, CA 94583

Union Oil Company of California

Name of person or position for
service and notices:

lan Robb

Title: Risk Management Specialist
Address: Chevron Environmental
Management Company

6001 Bollinger Canyon Road

San Ramon, CA 94583

Email: lanRobb@chevron.com

With Copy to: Supervising Counsel
Environmental and Safety Law
Chevron Environmental
Management Company

6001 Bollinger Canyon Road
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San Ramon, CA 94583

Cashout Parties

Addresses

SWEPI LLC

Name of person or position for
service and notices:

Kim Lesniak, Managing Counsel —
LSPTIP — Safety, Environment &
Asset Management, Shell USA, Inc.
Address: 150 N. Dairy Ashford,
#E-0344J, Houston, TX 77079
Phone: (832) 337-4831

Fax: N/A

Email: kim.lesniak@shell.com

Name of person or position for
service and notices: Carol M.
Campagna, Manager SGW
California, Shell Oil Products US
Address: 20945 S. Wilmington
Ave., Carson, CA 90810

Phone: (310) 816-2029

Fax: N/A

Email: carol.campagna@shell.com

Name of person or position for
service of process only:

C T Corporation System

330 North Brand Blvd., Suite 700,
Glendale, CA 91203

Phillips 66 Company

Name of person or position for
service and notices:

Kathleen Weir Bertolatus, Managing
Counsel, Environmental &
Regulatory

Address:

Phillips 66 Company

2331 CityWest Boulevard, HQ-
N1358, Houston, Texas 77042-
2862

Phone: 832.765.1661

Fax: 832.765.0112

Email:
Kathleen.W.Bertolatus@p66.com

with a copy to:
James F. Thompson, Partner
Shook, Hardy & Bacon L.L.P.
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2555 Grand Boulevard

Kansas City, Missouri 64108-2613
Phone: 816.474.6550

Fax: 816.421.5547

Email: Jfthompson@shb.com
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